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Dear Chair,

By letter of 19 November 20191 you asked the Committee on Legal Affairs pursuant to Rule 
40(2) to consider whether the legal basis of the draft overall compromise package for the draft 
Regulation of the European Parliament and of the Council on the False and Authentic 
Documents Online (FADO) system and repealing the Joint Action No 98/700/JHA, as 
transmitted to Parliament by Council on 4 December 2019, was appropriate.

The committee considered the above question at its meeting of 9 January 2020.

I - Background

On 13 November 2019, the EBCG proposal was adopted by the co-legislators as Regulation 
(EU) 2019/1896 on the basis of Article 77(2)(b) and (d) TFEU and Article 79(2)(c) TFEU. 
This dual legal basis covers policies on border checks, asylum and immigration and provides 
for the ordinary legislative procedure. The EBCG Regulation constitutes a development of 
provisions of the Schengen acquis in which Ireland does not take part, in accordance with 
Council Decision 2002/192/EC.2 Consequently, Ireland did not take part in the adoption of 
the EBCG Regulation and is not bound by it. Should the provision on FADO remain in the 
EBCG Regulation as originally proposed by the Commission, Ireland would not be able to 
continue to participate in the system. As a result, on 20 February 2019, the Council agreed on 

1 D 316178/ JURI opinion on the change of legal basis regarding procedure 2018/0330B.
2 OJ L064, 07/03/2002, p. 20.
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the mandate for separate negotiations with the European Parliament on the draft FADO 
Regulation.3 The Council proposed Article 87(2)(a) TFEU as the legal basis for the FADO 
Regulation, which provides for the ordinary legislative procedure. 

II - The relevant Treaty Articles

The legal basis proposed for the draft FADO Regulation is Article 87(2)(a) on police 
cooperation involving all the Member States' competent authorities, including police, customs 
and other specialised law enforcement services in relation to the prevention, detection and 
investigation of criminal offences. The provision reads as follows:

Article 87
(ex Article 30 TEU)

[…]

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in 
accordance with the ordinary legislative procedure, may establish measures concerning:

(a) the collection, storage, processing, analysis and exchange of relevant information;

[…]

III – CJEU case law on the choice of legal basis

The Court of Justice has traditionally viewed the question of the appropriate legal basis as an 
issue of constitutional significance, guaranteeing compliance with the principle of conferred 
powers (Article 5 TEU) and determining the nature and scope of the Union’s competence.4 
According to settled case law of the Court of Justice, “the choice of legal basis for a 
Community measure must rest on objective factors amenable to judicial review, which include 
in particular the aim and content of the measure”.5 The choice of an incorrect legal basis may 
therefore justify the annulment of the act in question. In this context, an institution’s wish for 
more active participation in the adoption of a given measure, the circumstances in which a 
measure was adopted as well as the work that has been done in other aspects within the scope 
of action covered by a given measure are irrelevant for the identification of the correct legal 
basis.6 

If examination of a measure reveals that it pursues a twofold purpose or that it has a twofold 
component one of which is identifiable as the main or predominant purpose or component, 
whereas the other is merely incidental, that measure must be based on a single legal basis, 
namely that required by the main or predominant purpose or component.7 

3 Council mandate for negotiations with the European Parliament, 11479/19 of 24 July 2019.
4 Opinion 2/00, ECLI:EU:C:2001:664, para 5.
5 Judgment in Commission v Parliament and Council, C-411/06, EU:C:2009:518, paragraph 45 and the case-law 
cited therein. See also Parliament v Council, C-130/10, EU:C:2012:472, paragraph 42 and the case law cited 
therein.
6 Judgment in Commission v Council, C-269/97, ECLI:EU:C:2000:183, para 44.
7 Judgment in Commission v Council, C-137/12, EU:C:2013:675, paragraph 53; Commission v Parliament and 
Council, C-411/06, EU:C:2009:518, paragraph 46 and the case-law cited therein; Parliament v Council, C- 
490/10, EU:C:2012:525, paragraph 45; Parliament v Council, C-155/07, EU:C:2008:605, paragraph 34.
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IV – Aim and content of the proposed measure

The purpose of the draft FADO Regulation, as stated in the draft overall compromise package 
communicated to Parliament on 4 December 2019, is to set up a system that would contribute 
to the fight against document and identity fraud by enabling the sharing of information on 
security features and potential fraud characteristics in authentic and false documents between 
the competent national authorities and on authentic documents with the general public 
(Article 1). 

Recital 1 of the draft overall compromise package states that the FADO system should 
facilitate the exchange of information between EU Member States' authorities on the authentic 
documents and on known forgery methods by providing for the electronic storage, rapid 
exchange and validation of information on authentic and false documents. However, as the 
management of the system is outdated, in order for the FADO to continue to meet its 
objectives the Joint Action 98/700/JHA should be repealed and replaced by a new instrument 
(recital 2). According to recital 4, the fight against false documents is an area covered by 
police cooperation, as false documents constitute a multi-purpose criminal tool that can be 
used repeatedly to support different criminal activities, including money laundering and 
terrorism. Therefore, the proposed FADO Regulation contributes to the maintenance of a high 
level of security within the Schengen area and to the application of the provisions of the 
Schengen acquis as integrated into the framework of the European Union by supporting the 
fight against document fraud by police, border guards, customs and other law enforcement 
authorities of the Member States (Recital 5). Against this background, Member States 
authorities competent in the area of document fraud and other relevant national authorities 
should be provided with access to FADO with different levels of access depending on their 
requirements on a need to know basis (Recital 11). 

Content-wise, Article 2 supported by recital 8 establish the scope of the proposed Regulation 
and the types of official documents covered by FADO as well as of the information 
concerning these documents and the falsifications thereof that should be made available by 
the Member States or the European Union, such as information and images of authentic and 
false documents, information on forgery techniques and information on security features of 
authentic documents. Article 3 of the draft overall compromise package provides that the 
management of the FADO system is entrusted to the Agency established under Article 79 of 
Regulation 2019/1896 (EBCG Regulation). Articles 4 and 5 concern the different access 
rights of various subjects to FADO as well as the processing of personal data by the Agency, 
respectively. Articles 6, 7 and 8 concern the possibility for implementing and delegated acts 
to be adopted by the Commission. Finally, Articles 9 and 10 contain repeal and transitional 
provisions as well as information on the entry into force of the proposed Regulation. 

V – Analysis and establishment of the appropriate legal basis

The text provisionally agreed between the co-legislators for the establishment of the FADO 
system relies on Article 87(2)(a) TFEU, which falls under Chapter 5 on police cooperation 
and provides that the European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure, may establish measures among others, concerning the 
collection, storage, processing, analysis and exchange of relevant information in the context 
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of police cooperation involving all the Member States’ competent authorities. Article 87(2)(a) 
TFEU has thus been considered the appropriate legal basis to allow access to the FADO 
system by national law enforcement authorities. 

In light of the aim and content of the proposal, which purports to establish a European image 
archiving system containing information on authentic documents issued by Member States, 
the European Union, third countries, territorial entities, international organisations and other 
entities subject of international law and on falsifications thereof, it appears that the main aim 
of the draft FADO Regulation is fight against fraud, which is a criminal offence, by 
exchanging information on false and authentic documents. The system would facilitate 
exchange of information between EU Member States' authorities on the authentic documents 
and on known forgery methods and would provide for the electronic storage, rapid exchange 
and validation of information on authentic and false documents, with the aim of contributing 
to maintaining a high level of security within the Schengen area by supporting the fight 
against document fraud by police, border guards, customs and other law enforcement 
authorities of the Member States. 

VI - Conclusion and recommendation

At its meeting of 9 January 2020 the Committee on Legal Affairs accordingly decided, by 21 
votes in favour, none against and 1 abstention8, to recommend that the appropriate legal basis 
for the draft Regulation of the European Parliament and of the Council on the False and 
Authentic Documents Online (FADO) system and repealing the Joint Action 98/700/JHA is 
Article 87(2)(a) TFEU.

Yours sincerely,

Lucy Nethsingha

8 The following were present for the final vote: Lucy Nethsingha (Chair), Marion Walsmann (Vice-Chair), Ibán 
García Del Blanco (Vice-Chair), Raffaele Stancanelli (Vice-Chair), Franco Roberti (rapporteur for opinion), 
Gunnar Beck, Patrick Breyer, Geoffroy Didier, Angel Dzhambazki, Evelyne Gebhardt, Esteban Gonzáles Pons, 
Jackie Jones, Mislav Kolakušić, Gilles Lebreton, Karen Melchior, Sabrina Pignedoli, Jiří Pospíšil, Liesje 
Schreinemacher, Marie Toussaint, Edina Tóth (for József Szájer pursuant to Rule 209(7)), Bettina Vollath and 
Axel Voss.


