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Dear Ms Chair,

By letter dated 14 October 20211 you requested the Committee on Legal Affairs (JURI), 
pursuant to Rule 40(2) of the Rules of Procedure, to provide an opinion on the appropriateness 
of the legal basis of the proposal for a Directive of the European Parliament and of the Council 
on adequate minimum wages in the European Union (COM(2020)682)2.  

JURI considered the above question at its meeting of 28 October 2021.

I - Background

On 28 October 2020, the Commission adopted a legislative proposal on adequate minimum 
wages in the European Union. The Commission proposal is based on Article 153(2) TFEU in 
conjunction with Article 153(1)(b). Article 153(2) allows setting minimum requirements by the 
means of directives while Article 153(1)(b) prescribes the Union to support and complement 
the activities of Member States inter alia in the field of working conditions. 

In its request, the Committee on Employment and Social Affairs (EMPL) indicates that the 
Legal Service suggested in its Opinion of 28 September 2021, that “Article 153(2) TFEU, 

1 D(2021) 21141.
2 COM(2020) 682 of 28.10.2020.  
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currently indicated as the legal basis of the Proposal, should be substituted by a more exact 
reference to Article 153(2)(b) TFEU.”

In view of the above, EMPL requested JURI to provide an opinion on the appropriateness of 
the legal basis for the proposal. 

It should also be noted that a number of amendments tabled in the EMPL committee introduce 
legal bases that are not in the initial proposal (amendments 85, 86 and 92). Other amendments 
propose that Parliament reject the Commission proposal (amendments 80, 81, 82, 83, 84) 
justifying the rejection inter alia because “the EU has no competence when it comes to pay” 
(amendment 82). 

The EMPL committee is currently considering the proposal and foresees the vote in committee 
and announcement of a mandate for negotiations in plenary respectively on 11 and 22 
November 2021.

II - The relevant Treaty Articles

Title X of the Treaty on the Functioning of the European Union entitled “Social policy” includes 
the relevant provisions that read as follows (our emphasis):

Article 151
(ex Article 136 TEC)

The Union and the Member States, having in mind fundamental social rights such as those 
set out in the European Social Charter signed at Turin on 18 October 1961 and in the 1989 
Community Charter of the Fundamental Social Rights of Workers, shall have as their 
objectives the promotion of employment, improved living and working conditions, so as 
to make possible their harmonisation while the improvement is being maintained, proper 
social protection, dialogue between management and labour, the development of human 
resources with a view to lasting high employment and the combating of exclusion.

To this end the Union and the Member States shall implement measures which take account 
of the diverse forms of national practices, in particular in the field of contractual relations, 
and the need to maintain the competitiveness of the Union economy.

They believe that such a development will ensue not only from the functioning of the internal 
market, which will favour the harmonisation of social systems, but also from the procedures 
provided for in the Treaties and from the approximation of provisions laid down by law, 
regulation or administrative action.

Article 153
(ex Article 137 TEC)
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1. With a view to achieving the objectives of Article 151, the Union shall support and 
complement the activities of the Member States in the following fields:

(a) improvement in particular of the working environment to protect workers' health and 
safety;

(b) working conditions;

(c) social security and social protection of workers;

(d) protection of workers where their employment contract is terminated;

(e) the information and consultation of workers;

(f) representation and collective defence of the interests of workers and employers, 
including co-determination, subject to paragraph 5;

(g) conditions of employment for third-country nationals legally residing in Union territory;

(h) the integration of persons excluded from the labour market, without prejudice to Article 
166;

(i) equality between men and women with regard to labour market opportunities and 
treatment at work;

(j) the combating of social exclusion;

(k) the modernisation of social protection systems without prejudice to point (c).

2. To this end, the European Parliament and the Council:

(a) may adopt measures designed to encourage cooperation between Member States 
through initiatives aimed at improving knowledge, developing exchanges of information 
and best practices, promoting innovative approaches and evaluating experiences, 
excluding any harmonisation of the laws and regulations of the Member States;

(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of directives, 
minimum requirements for gradual implementation, having regard to the conditions and 
technical rules obtaining in each of the Member States. Such directives shall avoid imposing 
administrative, financial and legal constraints in a way which would hold back the creation 
and development of small and medium-sized undertakings.

The European Parliament and the Council shall act in accordance with the ordinary 
legislative procedure after consulting the Economic and Social Committee and the 
Committee of the Regions.
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In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall act 
unanimously, in accordance with a special legislative procedure, after consulting the 
European Parliament and the said Committees.

The Council, acting unanimously on a proposal from the Commission, after consulting the 
European Parliament, may decide to render the ordinary legislative procedure applicable 
to paragraph 1(d), (f) and (g).

3. A Member State may entrust management and labour, at their joint request, with the 
implementation of directives adopted pursuant to paragraph 2, or, where appropriate, with 
the implementation of a Council decision adopted in accordance with Article 155.

In this case, it shall ensure that, no later than the date on which a directive or a decision 
must be transposed or implemented, management and labour have introduced the necessary 
measures by agreement, the Member State concerned being required to take any necessary 
measure enabling it at any time to be in a position to guarantee the results imposed by that 
directive or that decision.

4. The provisions adopted pursuant to this Article:

— shall not affect the right of Member States to define the fundamental principles of their 
social security systems and must not significantly affect the financial equilibrium thereof,

— shall not prevent any Member State from maintaining or introducing more stringent 
protective measures compatible with the Treaties.

5. The provisions of this Article shall not apply to pay, the right of association, the right 
to strike or the right to impose lock-outs.

III – CJEU case law on the choice of legal basis

The Court of Justice has traditionally viewed the question of the appropriate legal basis as an 
issue of constitutional significance, guaranteeing compliance with the principle of conferred 
powers (Article 5 TEU) and determining the nature and scope of the Union’s competence.3 

According to settled case law of the Court of Justice, “the choice of legal basis for a Community 
measure must rest on objective factors amenable to judicial review, which include in particular 
the aim and content of the measure”.4 The choice of an incorrect legal basis may therefore 
justify the annulment of the act in question. In this context, an institution’s wish for more active 
participation in the adoption of a given measure, the circumstances in which a measure was 

3 Opinion 2/00, ECLI:EU:C:2001:664, para 5.
4 Judgment in Commission v Parliament and Council, C-411/06, EU:C:2009:518, paragraph 45 and the case-law 
cited therein. See also Parliament v Council, C-130/10, EU:C:2012:472, paragraph 42 and the case law cited 
therein.
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adopted as well as the work that has been done in other aspects within the scope of action 
covered by a given measure are irrelevant for the identification of the correct legal basis.5 

If examination of a measure reveals that it pursues a twofold purpose or that it has a twofold 
component one of which is identifiable as the main or predominant purpose or component, 
whereas the other is merely incidental, that measure must be based on a single legal basis, 
namely that required by the main or predominant purpose or component.6 Exceptionally, where 
a measure has several contemporaneous objectives or components, which are indissociably 
linked, without one being secondary and indirect in relation to the other(s), such a measure will 
have to be based on the various corresponding legal bases7. This would however only be 
possible if the procedures laid down for the respective legal bases are not incompatible with 
each others and do not undermine the right of the European Parliament8. Further, the measure 
chosen has to comply with the prescribed type of the legislative act when specified in the Treaty.

IV – Aim and content of the proposed measure

It is proposed to first look into the main aim and content of the proposal in order to assess the 
appropriateness of the legal basis, i.e. to assess whether Article 153(2) in conjunction with point 
(b) of Article 153(1) constitute the correct legal basis for the proposed directive.

In its explanatory memorandum, the Commission explains that “[e]nsuring that workers in the 
Union earn adequate wages is essential to guarantee adequate working and living conditions”. 
It further indicates that the main aim of the proposal is “to ensure that the workers in the Union 
are protected by adequate minimum wages allowing for a decent living wherever they work.”

The Commission states that “In order to reach this general objective, the proposal establishes 
a framework to improve the adequacy of minimum wages and to increase the access of workers 
to minimum wage protection” and further clarifies that “the proposed Directive is designed to 
achieve these objectives while taking into account and fully respecting the specificities of 
national systems, national competencies, social partners’ autonomy and contractual freedom.” 
It also states that “[i]n order to reach these objectives, the proposed Directive aims at 
promoting collective bargaining on wages in all Member States.”

When it comes to content, the proposal sets out in Article 1 that: 

“With a view to improving working and living conditions in the Union, this Directive 
establishes a framework for:

(a) setting adequate levels of minimum wages;

5 Judgment in Commission v Council, C-269/97, ECLI:EU:C:2000:183, para 44.
6 Judgment in Commission v Council, C-137/12, EU:C:2013:675, paragraph 53; Commission v Parliament and 
Council, C-411/06, EU:C:2009:518, paragraph 46 and the case-law cited therein; Parliament v Council, C- 490/10, 
EU:C:2012:525, paragraph 45; Parliament v Council, C-155/07, EU:C:2008:605, paragraph 34.
7 Case C-211/01, Commission v Council, ECLI:EU:C:2003:452, para. 40; Case C-178/03 Commission v European 
Parliament and Council, ECLI:EU:C:2006:4, paras. 43-56.
8 Case C-300/89 Commission v Council ("Titanium dioxide"), ECLI:EU:C:1991:244, paras. 17-25; Case C-268/94 
Portugal v Council, ECLI:EU:C:1996:461.
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(b) access of workers to minimum wage protection, in the form of wages set out by collective 
agreements or in the form of a statutory minimum wage where it exists.”

Recital 15 provides additionally that the proposal “establishes minimum requirements at Union 
level to ensure both that minimum wages are set at adequate level and that workers have access 
to minimum wage protection, in the form of a statutory minimum wage or in the form of wages 
set under collective agreements as defined for the purpose of this Directive.”

The proposal clarifies further that, “[i]n full respect of Article 153(5) of the Treaty on the 
Functioning of the European Union, this Directive neither aims to harmonise the level of 
minimum wages across the Union nor to establish an uniform mechanism for setting minimum 
wages. It does not interfere with the freedom of Member States to set statutory minimum wages 
or promote access to minimum wage protection provided by collective agreements, according 
to the traditions and specificities of each country and in full respect of national competences 
and social partners’ contractual freedom. This Directive does not impose an obligation on the 
Member States where minimum wage protection is ensured exclusively via collective 
agreements to introduce a statutory minimum wage nor to make the collective agreements 
universally applicable. Also, this Directive does not establish the level of pay, which falls within 
the contractual freedom of the social partners at national level and within the relevant 
competence of Member States.” (Recital 16). 

Article 4(1) requires Member States to take action to promote “the capacity of the social 
partners to engage in collective bargaining on wage setting”, and to “encourage constructive, 
meaningful and informed negotiations on wages among social partners”. Also, Member States 
where collective bargaining coverage is less than 70% of the workers shall in addition provide 
for a framework of enabling conditions for collective bargaining and shall establish an action 
plan to promote collective bargaining (Article 4(2)). 

In its Article 5, the proposal, with a view to ensuring statutory minimum wage adequacy, 
requires Member States with statutory minimum wages to provide for national criteria for 
statutory minimum wage setting and updating defined in a stable and clear way; regular and 
timely updates of statutory minimum wages; and the establishment of consultative bodies to 
advise the competent authorities on issues related to statutory minimum wages. The proposal states 
that “Member States shall define those criteria in accordance with their national practices, 
either in relevant national legislation, in decisions of the competent bodies or in tripartite 
agreements.”

Article 6(1) limits the use of statutory minimum wage variations and their application in time 
and extent. First, it states that “Member States may allow different rates of statutory minimum 
wage for specific groups of workers” and then further states that “Member States shall keep 
these variations to a minimum, and ensure that any variation is non-discriminatory, 
proportionate, limited in time if relevant, and objectively and reasonably justified by a 
legitimate aim”.  It also provides for protection of statutory minimum wages against unjustified 
or disproportionate deductions: “Member States may allow deductions by law that reduce the 
remuneration paid to workers to a level below that of the statutory minimum wage. Member 
States shall ensure that these deductions from statutory minimum wages are necessary, 
objectively justified and proportionate.”(Article 6(2))
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Article 7 requires an effective and timely involvement of social partners in setting and updating 
of statutory minimum wages. 

In order to enhance the access of workers to statutory minimum wage protection, Article 8 
requires Member States to take the necessary action, in cooperation with the social partners, to 
ensure effective access of workers to statutory minimum wage protection. The required action 
could consist, “as appropriate”, in reinforcing the controls and field inspections system, 
providing guidance for enforcement authorities, giving workers adequate information on 
applicable statutory minimum wages. 

Chapter III on horizontal provisions contains accompanying measures that provide certain 
procedural safeguards aiming at the effective compliance with the obligations set out in the 
proposal in particular with respect to the obligations provided for in Chapters I and II. Chapter 
IV on final provisions does not have significant relevance for the assessment of the legal basis 
of the Proposal.  

V – Analysis and establishment of the appropriate legal basis

First of all, it arises from the aim and content of the proposal that having access to a minimum 
wage guaranteeing a decent standard of living constitutes an element of “working conditions”. 

Article 1 refers to the aim of “improving working and living conditions in the Union” which is 
a clear reference to Article 153(1)(b) TFEU. The Legal Service notes in this regards that “the 
access to and the adequacy of minimum wages have been taken into consideration as a ‘working 
condition’ on its own, which is put forward as the subject matter of the entire legislative act”.

Recital 6 explains that “[b]etter working and living conditions, including through adequate 
minimum wages, benefit both workers and businesses in the Union and are a prerequisite for 
achieving inclusive and sustainable growth. Addressing large differences in the coverage and 
adequacy of minimum wage protection contributes to improving the fairness of the EU labour 
market and promote economic, social progress and upward convergence.” Recital 7 continues 
by saying that “[w]hen set at adequate levels, minimum wages protect the income of 
disadvantaged workers, help ensure a decent living, and limit the fall in income during bad 
times (...).” Recital 8 states that “[d]uring economic downturns, such as the Covid-19 crisis, 
the role of minimum wages in protecting low-wage workers becomes increasingly important 
and is essential to support a sustainable and inclusive economic recovery.”

The Commission’s explanatory statement explains that “the proposed Directive aims to ensure 
that the workers in the Union are protected by adequate minimum wages allowing for a decent 
living wherever they work.” It acknowledges that “[w]hile pay at national level falls 
unequivocally under the competence of the Member States, the large differences in standards 
for accessing an adequate minimum wage are part of working conditions”. 

It must be noted that, according to case-law, Article 153(5) TFEU which excludes “pay” from 
the application of Article 153(1) to (4) must be interpreted strictly as covering measures that 
“amount to direct interference by EU law in the determination of pay within the European 
Union”. According to the Court, the “pay” exception “cannot be extended to any question 
involving any sort of link with pay; otherwise some of the areas referred to in Article 153(1) 
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TFEU would be deprived of much of their substance”9. The Legal Service concludes that, in 
line with the Court’s case law, “insofar as EU legislation tackles pay-related issues under the 
angle of working conditions, without interfering with any fundamental matters reserved in this 
field for the Member States (...), such legislation would remain within the scope of Article 153 
TFEU without being precluded by Article 153(5) TFEU.

Second of all, Article 1(1) of the proposal refers to the establishment of a “framework” covering 
“setting adequate levels of minimum wages” and “access of workers to minimum wage 
protection”. Also, it does not touch upon the setting of minimum wages at specific, harmonised 
levels, but makes reference to the general concept of “adequacy”. It remains “the choice of the 
Member States to set statutory minimum wages or promote access to minimum wage protection 
provided by collective agreements” (Article 1(2)) and “[n]othing in this Directive shall be 
construed as imposing an obligation on the Member States where wage setting is ensured 
exclusively via collective agreements to introduce a statutory minimum wage nor to make the 
collective agreements universally applicable” (Article 1(3)).

The proposal tackles the issue of minimum wages as an essential “working condition”, whose 
determination should be guided by “criteria set to promote adequacy” (Article 5) and provides 
for a safeguard that the notions of “minimum wages” and their “adequacy” are not deprived of 
all content by means of excessive variations and deductions (Article 6). The Legal Service notes 
that Article 6 does not regulate directly the level of minimum wages as such, but still respects 
the discretion of the Member States in deciding upon the specific character, scope and/or 
amount of deductions and variations within the overarching aspiration for “adequacy”.

This is in line with the “minimum requirements for gradual implementation” as provided for in 
Article 153(2)(b) TFEU which allows the European Parliament and the Council to set minimum 
requirements for gradual implementation by the means of directives, having regard to the 
conditions and technical rules obtaining in each of the Member States, while avoiding imposing 
administrative, financial and legal constraints in a way which would hold back the creation and 
development of small and medium-sized undertakings.

Regarding Article 153(2), it should be noted that although the proposal is based on “Article 
153(2) in conjunction with point (b) of Article 153(1)” (citation 1), the explanatory 
memorandum refers, when it comes to Article 153(2) only to point b: “Article 153(2) allows 
setting minimum requirements by the means of directives, while avoiding imposing 
administrative, financial and legal constraints in a way which would hold back the creation 
and development of small and medium-sized undertakings.”

In this regards, the Legal Service notes that “points (a) and (b) of Article 153(2) TFEU, as more 
specific provisions, should be identified explicitly, as the case may be, as the correct legal bases 
for the EU legislation adopted in the field of social policy as framed in Article 153 TFEU. For 
that reason, Article 153(2) TFEU, currently indicated as the legal basis of the Proposal, should 
be substituted by a more exact reference to Article 153(2)(b) TFEU.”

9 Judgment of 19 June 2014 in Thomas Specht a.o., C-501/12 to C-506/12, C-540/12 and C-541/12, 
EU:C:2014:2005, paragraph 33. See also the judgments of 10 June 2010 in Tiziana Bruno and Daniela Lotti, C-
395/08 and C-396/08, EU:C:2010:329, paragraph 37; of 15 April 2008 in Impact, C-268/06, EU:C:2008:223, 
paragraphs 123 and 124; and of 13 September 2007 in Yolanda Del Cerro Alonso, C-307/05, EU:C:2007:509, 
paragraphs 40 and 41. 
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It should be noted, however, that subparagraph 2 of Article 153(2) TFEU, which provides that 
the European Parliament and the Council shall act in accordance with the ordinary legislative 
procedure, is outside Article 153(2)(b). As a consequence, indicating Article 153(2) as a legal 
basis, without specifying the specific provision of it, does not seem to be erroneous in this 
respect. 

In light of the above, it appears that the main aim of the proposal is to improve working 
conditions by establishing a framework for workers in the Union to have access to minimum 
wage protection and that Article 153(2) in conjunction with point (b) of Article 153(1) is an 
appropriate legal basis for the proposal. 

Finally, it should be mentioned that the Legal Service suggest minor redrafting of Article 4 in 
order to eliminate existing discrepancies although it considers that the provision does not go 
beyond the scope of Article 153(1)(b) TFEU. Similarly, in order to clarify that the proposal 
does not go beyond it intended scope and as suggested by the Legal Service, the first sentences 
of paragraphs 1 and 2 of Article 6 that provide that Member States may allow, respectively, for 
“different rates of statutory minimum wage for specific groups of workers” and for “deductions 
by law that reduce the remuneration paid to workers to a level below that of the statutory 
minimum wage” should be deleted or redrafted, possibly in the form of a recital, as they appear 
to have as intended meaning that it is of the competence of Member States to allow or not for 
variations and deductions (rather than as a possibility granted by the proposed directive in this 
regard to the Member States). 

VI - Conclusion and recommendation

At its meeting of 28 October 2021 the Committee on Legal Affairs accordingly decided by 23 
votes in favour, 1 against and no abstention10, to recommend to the Committee on Employment 
and Social Affairs that Article 153(2) in conjunction with point (b) of Article 153(1) is the 
appropriate legal basis for the proposal for a Directive of the European Parliament and of the 
Council on adequate minimum wages in the European Union and that the reference to Article 
153(2) TFEU could be substituted by a more specific reference to Article 153(2)(b) TFEU.

Yours sincerely,

 

Adrián Vázquez Lázara

10 The following Members were present for the final vote: Adrián Vázquez Lázara (Chair), Sergey Lagodinsky 
(Vice-Chair), Ibán García del Blanco (Vice-Chair), Marion Walsmann (Vice-Chair), Raffaele Stancanelli (Vice-
Chair), Pascal Arimont, Manon Aubry, Alessandra Basso, Gunnar Beck, Patrick Breyer, Daniel Buda, Geoffroy 
Didier, Pascal Durand, Angel Dzhambazki, Evelyne Gebhardt, Jean-Paul Garraud, Esteban González Pons, Heidi 
Hautala, Mislav Kolakušić, Gilles Lebreton, Angelika Niebler, Jiří Pospíšil, Franco Roberti, Nacho Sánchez Amor, 
Stéphane Séjourné, Liesje Schreinemacher, Yana Toom, Axel Voss, Tiemo Wölken, Lara Wolters, Javier 
Zarzalejos.


