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Dear Mr Chair,

By letter of 13 December 20221, you requested the Committee on Legal Affairs (JURI), 
pursuant to Rule 40(2) of the Rules of Procedure, to provide an opinion on the 
appropriateness of the amended legal basis of the proposal for a Regulation of the European 
Parliament and of the Council concerning batteries and waste batteries, repealing Directive 
2006/66/EC and amending Regulation (EU) No 2019/1020 (2020/0353(COD))2.

JURI considered the above question at its meeting of 28 February 2023.

I - Background

The Committee on the Environment, Public Health and Food Safety (ENVI) was in inter-
institutional negotiations on the proposal for a Regulation of the European Parliament and of 
the Council concerning batteries and waste batteries. The proposal aims to regulate the entire 
life cycle of batteries and promote the implementation of a circular economy.

The Commission proposal was based on Article 114 TFEU. In its report adopted on 10 February 
2022, the ENVI Committee did not amend the Commission’s choice of legal basis. The mandate 
adopted in plenary on 10 March 2022 left those elements also unchanged. In its General 
Approach, the Council added Article 192(1) TFEU as the legal basis for the rules on the 

1 D(2022)314420.
2 COM(2020)0798 of 10.12.2020.  
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management of waste batteries (Chapter VII of the proposed Regulation). The Council argued 
this change reflects the dual purpose of the Regulation, i.e. to improve the functioning of the 
internal market and to protect the environment.

During inter-institutional negotiations in December 2022, the change of legal basis for the waste 
management rules under Chapter VII of the proposed Regulation had provisionally been agreed 
by the co-legislators. In view of that provisional agreement and pursuant to Article 40(2) of the 
Rules of procedures, ENVI Committee requested JURI Committee to provide an opinion on the 
appropriateness of adding Article 192(1) as a second legal basis for Chapter VII of the proposed 
Regulation as amended by the provisional agreement reached in December 2022.

II - The relevant Treaty Articles

Chapter 3  of Title VII of Part three of the Treaty on the Functioning of the European Union, 
on “Approximation of laws” reads (emphasis added):
   

Article 114
(ex Article 95 TEC)

1. Save where otherwise provided in the Treaties, the following provisions shall apply for 
the achievement of the objectives set out in Article 26. The European Parliament and the 
Council shall, acting in accordance with the ordinary legislative procedure and after 
consulting the Economic and Social Committee, adopt the measures for the 
approximation of the provisions laid down by law, regulation or administrative action in 
Member States which have as their object the establishment and functioning of the 
internal market.

2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement of 
persons nor to those relating to the rights and interests of employed persons.

3. The Commission, in its proposals envisaged in paragraph 1 concerning health, safety, 
environmental protection and consumer protection, will take as a base a high level of 
protection, taking account in particular of any new development based on scientific facts. 
Within their respective powers, the European Parliament and the Council will also seek to 
achieve this objective.

4. If, after the adoption of a harmonisation measure by the European Parliament and the 
Council, by the Council or by the Commission, a Member State deems it necessary to 
maintain national provisions on grounds of major needs referred to in Article 36, or 
relating to the protection of the environment or the working environment, it shall notify 
the Commission of these provisions as well as the grounds for maintaining them.

5. Moreover, without prejudice to paragraph 4, if, after the adoption of a harmonisation 
measure by the European Parliament and the Council, by the Council or by the 
Commission, a Member State deems it necessary to introduce national provisions based 
on new scientific evidence relating to the protection of the environment or the working 
environment on grounds of a problem specific to that Member State arising after the 
adoption of the harmonisation measure, it shall notify the Commission of the envisaged 
provisions as well as the grounds for introducing them.
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6. The Commission shall, within six months of the notifications as referred to in paragraphs 
4 and 5, approve or reject the national provisions involved after having verified whether 
or not they are a means of arbitrary discrimination or a disguised restriction on trade 
between Member States and whether or not they shall constitute an obstacle to the 
functioning of the internal market.

In the absence of a decision by the Commission within this period the national provisions 
referred to in paragraphs 4 and 5 shall be deemed to have been approved.
When justified by the complexity of the matter and in the absence of danger for human 
health, the Commission may notify the Member State concerned that the period referred 
to in this paragraph may be extended for a further period of up to six months.

7. When, pursuant to paragraph 6, a Member State is authorised to maintain or introduce 
national provisions derogating from a harmonisation measure, the Commission shall 
immediately examine whether to propose an adaptation to that measure.

8. When a Member State raises a specific problem on public health in a field which has been 
the subject of prior harmonisation measures, it shall bring it to the attention of the 
Commission which shall immediately examine whether to propose appropriate measures 
to the Council.

9. By way of derogation from the procedure laid down in Articles 258 and 259, the 
Commission and any Member State may bring the matter directly before the Court of 
Justice of the European Union if it considers that another Member State is making improper 
use of the powers provided for in this Article.

10. The harmonisation measures referred to above shall, in appropriate cases, include a 
safeguard clause authorising the Member States to take, for one or more of the non-
economic reasons referred to in Article 36, provisional measures subject to a Union control 
procedure.

Title XX of Part three of the Treaty on the Functioning of the European Union, on 
“Environment” reads (emphasis added):

Article 192
(ex Article 175 TEC)

1. The European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee and the 
Committee of the Regions, shall decide what action is to be taken by the Union in order 
to achieve the objectives referred to in Article 191.

2. By way of derogation from the decision-making procedure provided for in paragraph 1 and 
without prejudice to Article 114, the Council acting unanimously in accordance with a 
special legislative procedure and after consulting the European Parliament, the Economic 
and Social Committee and the Committee of the Regions, shall adopt:

(a) provisions primarily of a fiscal nature;
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(b) measures affecting:

- town and country planning,

- quantitative management of water resources or affecting, directly or indirectly, 
the availability of those resources,

- land use, with the exception of waste management;

(c) measures significantly affecting a Member State's choice between different energy 
sources and the general structure of its energy supply.

The Council, acting unanimously on a proposal from the Commission and after consulting 
the European Parliament, the Economic and Social Committee and the Committee of the 
Regions, may make the ordinary legislative procedure applicable to the matters referred to 
in the first subparagraph.

3. General action programmes setting out priority objectives to be attained shall be adopted 
by the European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee and the 
Committee of the Regions.

The measures necessary for the implementation of these programmes shall be adopted 
under the terms of paragraph 1 or 2, as the case may be.

4.  Without prejudice to certain measures adopted by the Union, the Member States shall 
finance and implement the environment policy.

5. Without prejudice to the principle that the polluter should pay, if a measure based on the 
provisions of paragraph 1 involves costs deemed disproportionate for the public authorities 
of a Member State, such measure shall lay down appropriate provisions in the form of:

- temporary derogations, and/or

- financial support from the Cohesion Fund set up pursuant to Article 177.

Article 193
(ex Article 176 TEC)

The protective measures adopted pursuant to Article 192 shall not prevent any Member State 
from maintaining or introducing more stringent protective measures. Such measures must 
be compatible with the Treaties. They shall be notified to the Commission.

III – CJEU case law on the choice of legal basis
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The Court of Justice has traditionally viewed the question of the appropriate legal basis as an 
issue of constitutional significance, guaranteeing compliance with the principle of conferred 
powers (Article 5 TEU) and determining the nature and scope of the Union’s competence3.

According to well-established case law, the legal basis of a Union act does not depend on an 
institution's conviction as to the objective pursued, but must be determined according to 
objective criteria amenable to judicial review, including in particular the aim and the content 
of the measure4. 

If examination of a measure reveals that it pursues a twofold purpose or that it has a twofold 
component and if one of those is identifiable as the main or predominant purpose or 
component, whereas the other is merely incidental, that measure must be based on a single 
legal basis, namely that required by the main or predominant purpose or component5. Only 
exceptionally, if it is established that the act simultaneously pursues a number of objectives, 
inextricably linked, without one being secondary and indirect in relation to the other, may 
such an act be founded on the various corresponding legal bases6. This would however only 
be possible if the procedures laid down for the respective legal bases are not incompatible 
with and do not undermine the right of the European Parliament7.

Since the proposed Regulation would repeal and replace Directive 2006/66/EC on batteries and 
accumulators and waste batteries and accumulators8, which was also based on double legal 
basis, namely Article 175(1) TEC (now Article 192(1) TFEU), and Article 95(1) TEC (now 
Article 114 TFEU) as regards Articles 4, 6 and 21 of the Directive, it might also be useful to 
note that an act replacing another act does not necessarily have to be based on the legal basis of 
the act that is being replaced, rather the legal basis for an act must be determined having regard 
to its own aim and content9.

IV – Aim and content of the proposed Regulation

In order to assess the appropriateness of adding Article 192(1) as the legal basis of the proposed 
Regulation, as provisionally agreed in during the interinstitutional negotiations in December 
2022, in the light of the case law of the Court of Justice on the choice of legal basis, it is 
necessary to examine its main aim, or possibly aims, and content.

The Explanatory memorandum of the proposed Regulation sets out three objectives of “1) 

3 Opinion 2/00 ("Cartagena Protocol"), ECLI:EU:C:2001:664, para 5.
4 Case C-300/89, Commission v Council ("Titanium dioxide"), ECLI:EU:C:1991:244, paragraph 10.
5 Ibid. paragraph 30 and Case C-137/12, Commission v Council, ECLI:EU:C:2013:675, paragraph 53 and case-
law cited.
6 Case C-300/89, paragraphs 13 and 17; Case C-42/97, Parliament v Council, ECLI:EU:C:1999:81, 
paragraph 38; Opinion 2/00, paragraph 23; Case C-94/03, Commission v Council ("Rotterdam Convention"), 
ECLI:EU:C:2006:2 and Case C-178/03, Commission v Parliament and Council, ECLI:EU:C:2006:4, paragraphs 
36 and 43.
7 Case C-300/89, paragraphs. 17-25; Case C-268/94 Portugal v Council, ECLI:EU:C:1996:461.
8 Directive 2006/66/EC of the European Parliament and of the Council of 6 September 2006 on batteries and 
accumulators and waste batteries and accumulators and repealing Directive 91/157/EEC (OJ L 266, 26.9.2006, p. 
1).
9 Case C-187/93, Parliament v Council, ECLI:EU:C:1994:265, paragraph 28. See also Case C-411/06, 
Commission v Parliament and Council ("Shipments of waste"), ECLI:EU:C:2009:518, paragraph 77 and Case C-
81/13, UK v Council, ECLI:EU:C:2014:2449 paragraph 36.
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strengthening the functioning of the internal market (including products, processes, waste 
batteries and recyclates), by ensuring a level playing field through a common set of rules; 2) 
promoting a circular economy; and 3) reducing environmental and social impacts throughout 
all stages of the battery life cycle”, which are also reflected in the recitals of the proposed 
Regulation. A closer look at those reveals that a great number of recitals provide a background 
regarding the internal market objective, covered by Article 114 TFEU. 

Recital 2, for example, states that “[i]n view of the strategic importance of batteries, and to 
provide legal certainty to all operators involved and to avoid discrimination, barriers to trade 
and distortions on the market for batteries, it is necessary to set out rules on sustainability 
parameters, performance, safety, collection, recycling and second life of batteries as well as on 
information about batteries for end-users and economic operators. It is necessary to create a 
harmonised regulatory framework for dealing with the entire life cycle of batteries that are 
placed on the market in the Union”. Several recitals refer to the diverging implementation of 
Directive 2006/66/EC in the Member States and how it led to “significant barriers to the 
functioning of recycling markets and suboptimal levels of recycling” and conclude that “more 
detailed and harmonised rules should avoid distortion of the market for the collection, 
treatment and recycling of waste batteries, ensure even implementation of the requirements of 
the Union, further harmonisation of the quality of waste management services provided by 
economic operators and facilitate the markets of secondary raw materials”.

On the other hand, many recitals, some more directly than others, describe environmental 
dimension of the proposed Regulation. Recital 1 thus refers to the European Green Deal, recital 
2 refers to batteries as “one for the key enablers for sustainable development, green mobility, 
clean energy and climate neutrality” and according to recital 2a, the provisions of Chapter VII 
update the Union legislation on the management of waste batteries and “contribute to the 
transition to a circular and climate-neutral economy and toxic-free environment”, thereby 
creating “important economic opportunities, increasing synergies between the circular 
economy and energy, climate, transport, industry and research policies, and protecting the 
environment and reducing greenhouse gas emissions”. Recital 13 points to the importance of 
minimising the environmental footprint of batteries, whereas recitals 14a and 15 recall the need 
to restrict the use of hazardous substances in batteries in order to protect human health and the 
environment and to manage the presence of such substance in waste. 

As regards the content of the proposed Regulation, Article 1 on the subject matter and scope 
states that the proposed Regulation establishes “requirements on sustainability, safety, labelling 
and information to allow the placing on the market or putting into service of batteries, as well 
as minimum requirements for the extended producer responsibility, collection and treatment 
waste batteries and reporting”.

The first set of requirements are enshrined in Chapter II on sustainability and safety 
requirements and Chapter III on labelling and information requirements. These two chapters 
are then complemented by Chapter IV on the conformity assessment and Chapter V on the 
notification of conformity assessment bodies, as well as by Chapter VI on the obligations of 
economic operators. These chapters contain mostly standard provisions which typically appear 
in legislation in the field of internal market (e.g. declaration of conformity, the affixing of the 
CE marking, the responsible authorities, the notification procedure, the obligations on 
manufacturers, authorised representatives, importers and distributors). 
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The second set of requirements is then set out in Articles 45g to 62 that make up Chapter VII 
on the management of waste batteries, which impose a range of obligations on Member States 
authorities, as well as producers, distributors, treatment facilities, waste management 
authorities and end-users, and set out obligations concerning registration, extended producer 
responsibility, collection and deposit return systems for batteries, restrictions and collection 
rates for waste portable and waste LMT batteries, treatment and  recycling efficiencies, 
information on prevention and management of waste batteries, repurposing of batteries and 
reporting. These rules replace the relevant rules in Directive 2006/66/EC, which the proposed 
Regulation repeals. 

V – Analysis 

Although the Commission intended the proposed Regulation to predominantly concern the 
establishment and completion of internal market it should be recalled that the legal basis of a 
Union act does not depend on an institution's conviction as to the objective pursued, but must 
be determined according to objective criteria. 

It is clear that the proposed Regulation considerably expands the existing requirements 
regarding the sustainability, safety, labelling and information that the batteries must comply 
with before they can be placed on the market or put into service. It is also understood that the 
harmonisation of those requirements is justified by the existing fragmentation of the internal 
market due to divergent national approaches in transposition of Directive 2006/66/EC. In this 
respect, the proposed Regulation genuinely pursues the objective of the establishment and 
proper functioning of internal market and seems to be properly based on Article 114 TFEU. 

However, it has to be recognised, that the proposed Regulation also pursues a distinct purpose 
of protecting the environment. While proposals based on Article 114 TFEU that concern, inter 
alia, environmental protection will take as a base a high level of protection, the fact that a high 
level of environmental protection is mentioned in that Article does not exclude that an act can 
have a double purpose. 

If the first set of requirements provided for in Article 1 of the proposed Regulation clearly 
applies before the placing on the market or putting into service of batteries, the second set of 
requirements, encapsulated in Chapter VII, do not concern requirements that batteries need to 
fulfil before they can be placed on the market or put into service. Rather, the provisions in 
Chapter VII of the proposed Regulation establish recycling standards and collection targets. It 
is difficult to conceive how those standards and targets could affect the free movement of 
batteries in the internal market, hence the relation between the free movement of batteries in 
the internal market and the provisions on the management of waste does not seem to be apparent 
and does not allow the internal market purpose to override the environmental protection. 

Consequently, the proposed Regulation seems to clearly pursue two distinct aims: one 
concerning the harmonisation of the internal market as regards the placing and making available 
on the market of batteries; and the other one concerning the protection of the environment by 
preventing or reducing the adverse impacts of the generation and management of waste 
batteries. 
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Furthermore, those aims appear to be equally important, the conclusion shared also by the Legal 
Service in its opinion.
 
Moving on from the centre of gravity test, the case law outlined in point III of this Note also 
requires that for an act to be based on multiple legal basis its aims must be inextricably linked 
and the legal bases must not prescribe procedures that are incompatible with each other.

Looking first at the issue of compatibility of the procedures, both Article 114 TFEU and 192(1) 
TFEU prescribe ordinary legislative procedure so that requirement does not pose problems. 

However, from the point of view of Member States’ residual competence the TFEU establishes 
that different legal bases have different consequences not only when it comes to the legislative 
procedure and prerogatives of different institutions but also when it comes to the powers 
accorded to the Member States and the procedures at the Union level for the scrutiny and 
approval of more stringent measures that Member States might wish to introduce. 

While Article 114(4) and (5) allows Member States to maintain national provisions on the 
grounds of major needs referred to in Article 36 TFEU or relating to the protection of the 
environment or the working environment, such provisions can be introduced only where there 
is new scientific evidence and on grounds of a problem specific to the Member State concerned 
which has arisen after the adoption of the harmonising measure. Such national provisions must 
first be notified to the Commission which approves or rejects them within a set deadline and 
until such approval, the Member State concerned cannot apply the provisions it notified to the 
Commission. 

Article 193 TFEU, on the other hand, gives Member States greater powers for maintaining or 
introducing more stringent protective measures than those provided for pursuant to Article 192 
TFEU. The Member States are merely obliged to notify the Commission of the measures they 
intend to adopt. The measures that Member States may adopt must be compatible with the 
Treaty and must be consistent with the objective pursued by the Union act adopted pursuant to 
Article 192. 

As concluded by the Legal Service in its opinion, Article 114(4) and (5) TFEU therefore lays 
down material and procedural requirements which differ considerably from those set out in 
Article 193 TFEU. Simultaneous recourse to Article 114 TFEU and 192(1) TFEU as legal basis 
for a Union act is, therefore, questionable due to, as noted by the Legal Service, legal 
uncertainty which may arise from the concomitant application of both legal bases in respect of 
the potential adoption of more stringent national measures. 

The solution proposed in the text of the provisional political agreement seems to be that the 
legislator clearly identifies the provisions which relate to the protection of the internal market 
and that the relevant citation of the act clearly specify which Articles are covered by Article 
192(1). 

Although the merit of such a legislative technique of creating compartments within a legislative 
act and linking them explicitly to one of the multiple legal bases, which in the Legal Service 
opinion is referred to as “saucissonnage”, would be to clearly inform on the margin of 
appreciation of the Member States as regards the limits of the more stringent national measures 
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and which procedure would apply, it necessarily raises questions as to the inextricability of the 
multiple aims and components pursued by such an act. 

However, according to the Legal Service, the Court of Justice has not yet had the occasion to 
express itself on the use of such legislative technique and its potential impact on the validity of 
an act in which it is used. There is thus no conclusive argument against that technique. The 
Legal Service also recalls that such a technique has already been used in a series of acts adopted 
on the basis of Articles 95 TEC (now 114 TFEU) and 175 TEC (now 192 TFEU), including in 
Directive 2006/66/EC, which the proposed Regulation aims to replace. Therefore, a number of 
comparable precedents already exist. 

It might also be worth considering, in this regard, the consequences that the splitting of an act 
in two (or more) distinct acts might have for the consistency of Union action, which might well 
be compromised.

VI – Conclusion and recommendation

At its meeting of 28 February 2023 the Committee on Legal Affairs accordingly decided, by 
17 votes in favour, 1 against and no abstentions10, to recommend to the Committee on the 
Environment, Public Health and Food Safety that the addition of Article 192(1) TFEU as 
second legal basis for the proposed Regulation concerning batteries and waste batteries 
appears to be acceptable inasmuch as it is specified that the provisions of Chapter VII are 
based on Article 192(1) TFEU, whilst the rest of the proposed Regulation remains based on 
Article 114 TFEU.

Yours sincerely,

Adrián Vázquez Lázara

10 The following were present for the final vote: Adrián Vázquez Lázara (Chair), Sergey Lagodinsky (Vice-
President), Marion Walsmann (Vice-Chair), Raffaele Stancanelli (Vice-Chair), Axel Voss (Rapporteur), Pascal 
Arimont, Gunnar Beck, Ilana Cicurel, Eider Gardiazabal (for Tiemo Wölken pursuant to Rule 209(7)), Andrzej 
Halicki, Gilles Lebreton, Maria-Manuel Leitão-Marques, Karen Melchior, Sabrina Pignedoli, Jiří Pospíšil, 
Nacho Sánchez Amor, Marie Toussaint, Javier Zarzalejos.


