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KPATKA OBOCHOBKA

The draftsman of the committee on Civil Liberties, Justice and Home Affairs would like to
suggest the following remarks to the rapporteur in the Legal Affairs committee with regard to
the proposal of the European Parliament and of the Council on the protection of the
environment through criminal law.!

The draftsman is of the opinion that, to a big extent, legislation protecting the environment
should be enforced through criminal sanctions since only the latter will have a sufficiently
dissuasive and deterrent effect.

The current Commission proposal replaces the Proposal for a Directive on the Protection of
the Environment through Criminal Law (2001/0076(COD) in order to implement the
judgment of the European Court of Justice (ECJ) in the so called 'environment case? by which
Framework Decision 2003/80/JHA was annulled. In this case the ECJ decided that the
Community could take measures relating to the criminal law of the Member States which it
considers necessary in order to ensure that the rules concerning environmental protection are
fully effective. It was therefore necessary to withdraw the 2001 proposal and to present a new
proposal. The new text takes into consideration Articles 1-7 of the annulled Framework
Decision as they should have been adopted on the basis of Article 175 EC-Treaty rather than
on the basis of Title VI TEU.

Its aim is to ensure a partial approximation with regard to which serious breach environmental
legislation should be considered as criminal offences throughout the EU. These offences
should be punishable by effective, proportionate and dissuasive criminal sanctions and in the
most serious cases the level of sanctions is subject to approximation too.

Recently, on the 23rd of October 2007, the European Court of Justice gave judgment in the so
called 'ship-source pollution case'.? In this case the ECJ confirmed its judgment of

13 September 2005 (the environment case). On the question whether the Community was
competent to determine the type and level of criminal penalties that the Member States were
required to lay down, however, the ECJ clearly stated that this was not a Community
competence?. Much to the regret of the draftsman the ECJ left this last issue without any
motivation and it remains unclear how it came to this decision. Especially when keeping in
mind the logic behind the proposal (trans-boundary nature of environmental crime) this point
is disappointing. It means that offenders still are in a position to exploit existing differences
between Member States legislation to their advantage (as the level of sanctions that are
applied to similar offences in the different Member States are very different) as apparently
within the current state of play no approximation on the level of penalties at Community level
is allowed. The draftsman therefore thinks that, in order to effectively protect the
environment, approximation of the level of the sanctions is of the utmost importance and
regrets that the ECJ did not grant this faculty to the Community.

1 COM(2007)0051 of 9 February 2007.
2. C-176/03, of 13 September 2005.

3 C-440/05 (Commission v. Council).

4 Paragraph 70 of the judgment.
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It remains to be seen what the Lisbon-Treaty (which presumably enters into force in 2009)
may bring us on this point as then there is foreseen the possibility to establish minimum rules
with regard to the definition of criminal offences and sanctions by means of the co-decision
procedure!.

Given the trans-boundary nature of environmental crime, an established set of minimum
standards concerning environmental crime and sanctions would be a useful instrument in
maintaining a comprehensive and effective environmental protection strategy.

The draftsman would therefore advise to the rapporteur of the Legal Affairs committee to take
into consideration the following amendments:

M3MEHEHUA

Kommucusita mo rpaxkiancku cBOOOIM, MPaBOCHIUE U BTPEIIHA PaOOTH MMPUKAHBA BOJICIIIATA
KOMUCHS 10 IPABHU BBIPOCH J1a BKIIFOUM B JOKJIAJA CU CIECIHUTE U3MECHEHUS:

Nsmenenue 1
Crobpaxkenue 11

11. Oceen moesa 3nauumennume pa3iuKku 6 3anuuaea ce
CHeneHma Ha CaHKyuume 6 OvbprHcagunie-

YIeHKU HAlazam Heobxooumocmma oa ce

npeosuou npu u3eecmHU 00Cmoamencmea

conudcasane Ha me3u cmeneHu,

omzoeapaAwU HA MeXHceCmma Ha

HapyuwieHuemo.

Obocnoska
In view of the judgment issued by the European Court of Justice on 27 October 2007, this

recital - which alludes to a harmonisation of sanction levels - should preferably be deleted.

N3menenue 2
Crobpaxenue 12

12. Tosa conuxncasane e ocobeno a)@cHo 6 12. H36vpuieanemo na me3zu HapyuieHus B
cayuaume, ¢ KOUMO HapyILICHUATA UMaAm PaMKHTE Ha MPECTHIIHA OpTraHU3aNI
MeHCKU NOC1eOUUU UU CA U3BLPUIEHU B cneosa 0a ce cuuma 3a YmelcHA8Au|0

I Article 69 (f) paragraph 2, although the UK, Ireland and Denmark will (along with other Member States) be able to pull the
‘emergency brake’ to block the adoption of criminal law measures concerning.
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paMKHUTE Ha MPECTHITHA OpTaHU3aIIH, o6cmosamencmaeo.
Koumo uzpaam 3Havyumenna pons 6

npecmvniIeHUAma CNPAMO OKOJIHAMA

cpeoa.

ObocHoska

This amendment is consistent with the amendment calling for recital 11 to be deleted.
However, a request should nonetheless be made for the commission of environmental offences
in the framework of criminal organisations to be regarded as an aggravating circumstance.
This in no way affects the Member States' power to determine the type and the level of

sanctions.

N3menenue 3
Usnen 3, OykBa a)

@) u3nyCcKanemo, eMucuaAma uiu 3anuuaea ce
6/1a2aHemo Ha U366CMHO KOIUYUECMEO

Mamepuanu uau UWOHU3UPAUL0 TbYEHUE

616 6b30yXa, no4eama uiu 600ama, KOEmo

RPUYUHABA CMBPM UIU CEPUOIHU

yepescoanun na auye;

ObocHoska

In order to be sanctioned as a criminal offence, a determined behaviour shall be necessarily
unlawful (i.e., which infringes Community legislation or a law). Hence, the possibility of
sanctioning criminally a behaviour which is not unlawful shall be ruled out.

N3menenue 4
Unen 3, 6ykBa 3 a) (HOBa)

3a) eveercoanemo 6 OKOIHama cpeoa Ha
2EHEMUYUHO MOOUPUUUPAHU OP2AHUIMU
(I'MO), koumo ne ca 00o6penu om
Ee¢poneiickusa cvro3;

Obocroska

The risks of GMOs to men and environment are hardly known. Therefore no GMOs should be
introduced into the environment at all. But if they are still introduced into the environment,
that should not occur until they have been approved by the European Union. If any GMOs are
introduced intentionally without having been approved, that should be viewed as a criminal

offence.
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N3menenue 5

Unen 4
JIbpkaBUTE-YIICHKH TapaHTHpPAT, e JIbpKaBUTE-WICHKH FapaHTUPAT, Y€
y4acTUETO WM MoAOyaaTa KbM ACHCTBHSITA, y4acTUETO WM MO0y 1aTa KbM
IIOCOYEHH B WIEH 3, c€ CUUTAT 3a yMuwienume JCUCTBHS, TOCOYCHH B WICH
MPECTHIUICHHUE. 3, ce cuuTaT 3a MpPecThIICHHUE.
ObocHoska

From a legal point of view, participation or instigation of a negligent behaviour can hardly
be considered as a criminal offence. Only intentional participation and instigation could be
considered as such.

W3menenue 6
Unen 5, maparpad 1

1. IbpkaBUTE-YWICHKH TapaHTUPAT, 4e 1. IbpkaBUTE-YWICHKH TapaHTUPAT, e
W3BBPIIBAHETO HA HAPYIICHUATA, [TOCOUYCHHU M3BBPIIIBAHETO HA HAPYIICHUATA, [TOCOYCHU
B WJIeHOBE 3 U 4, ca HaKa3yeMH C B uJcHOBE 3 U 4, ca cucmemamuuno
e()eKTUBHH, CHOTBETCTBAIIH U HaKa3yeMH ¢ €()eKTUBHHU, CbOTBETCTBAIIH U
pa3yOexaaBalliy HaKa3ameaHu CaHKIINU. pasy0OexaaBaliy CaHKIIMY C HaKa3aTeJeH
Xapakrtep.
Obocnosxa

This wording makes it clearer that the offences referred to in Articles 3 and 4 must in all
cases be punishable by criminal sanctions, although the possibility whereby the Member
States may impose additional sanctions of a different kind on top of criminal sanctions must
not be excluded (see my amendment to Article 5(5)).

HN3menenue 7
Unen 5, maparpad 2

2. /vpotrcagume-uieHKu capanmupan, ye 3anuuaea ce
U38bPUIBAHENO HA HADYUWIEHUAMA,

nocouenu ¢ unen 3, Oyxeu 0) —3), e

HAaKazyemo ¢ MaKkCuUMaiHo HaKa3auue om

noue medxucoy eona u mpu 200uHu

JUWAsane on ce0b600a, Kozamo

HapywieHuemo e u3ebPUIeHo CbC CEPUO3IHO

Hexaiicmeo u NPUYUHAGCA 3HAYUMESIHU

uiemu Ha 6v30yxa, noueama, ooama,

HCUGOMHUMeE UTU PACHEHUAMA.
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ObocHoska

In its judgment of 23 of October 2007 (C-440/05, Commission v. Council), the ECJ clearly
stipulated that "...the determination of the type and level of the criminal penalties to be
applied does not fall within the Community’s sphere of competence”. In order to render the
Commission proposal consistent with the judgment, these paragraphs should be deleted.

N3menenue 8
Unen 5, naparpad 3

3. Tvporcasume-unenku capanmupam, e
U3BBPUIEAHEMO HA CTIEOHUME HAPYUIeHUA
€ HaKazyemo ¢ MaKCUMAajiHo HaKa3anue om
noHe meducoy 06e u nem 200UHU TUULAGAHE
om ceobooa:

a) HapyuieHuemo, NOCO4€HO 6 YJieH 3,
OyKea a), Kozcamo HapyuwieHuemo e
U36BPULEHO CHC CEPUOZHO HEXAlICIEO;

0) napywienuama, nocouenu 6 ujieH 3,
o0yKeu 0) — e), Kocamo HapyuieHuemo e
U3BBPULEHO CBC CEPUOZHO HEXATICIMEO U
NPUYUHABA CMBPMMA UNU CEPUOZHU
yepescoanun nHa auye;

6) Hapyuwienuama, NOCO4€eHU 6 YjieH 3,
OyKeu 0)—3), Kocamo HapyuieHuemo e
U36DPULEHO YMULUIEHO U RPUYUHAGA
3HAUUmMeNnHU wemu Ha 6v30yxa, nousama,
600ama, HcU6OMHUMeE UL PACMEHUAMA;

2) HapyuwieHuAma, NOCO4€eHu 6 4jeH 3,
K02amo HapyueHuemo e u3ebpuleHo 6
PamMKume Ha NPeCMbRHA OPZAHU3AUUA NO
cmucvaa na Pamkoeo pewenue [...
OMHOCHO Oopbama ¢ opzanusupanama
npecmwvnuocm|.

3ajiuuaea ce

Obocnoska

In its judgment of 23 of October 2007 (C-440/05, Commission v. Council), the ECJ clearly
stipulated that "...the determination of the type and level of the criminal penalties to be
applied does not fall within the Community’s sphere of competence". In order to render the
Commission proposal consistent with the judgment, these paragraphs should be deleted.

N3menenue 9
Unen 5, maparpad 4
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4. /vporcagume-unenxku capanmupam, ue
U38BPUIBAHEMO HA CIeOHUNE HAPYUWIEHUS
€ HaKa3yemo ¢ MaKCUMAaaIHo HaKa3anue om
nome medxucoy nem u 0ecem 200UHU
auwasane om ceodooa:

a) HapyuieHuemo, nOCO4€HO 6 4JieH 3,
OyKea a), Kozcamo HapyuieHuemo e
U36DPULEHO YMULUTIEHO;

0) napywienuama, nocouenu 6 ujieH 3,
o0yKeu 0) — e), Kocamo HapyuieHuemo e
U3BBPULEHO YMULUIEHO U RPUYUHAGA
CMBPMIMA AU CEPUOIHU YEPENCOAHUA HA
auye;

3ajiuuaea ce

ObocHoska

In its judgment of 23 of October 2007 (C-440/05, Commission v. Council), the ECJ clearly
stipulated that "...the determination of the type and level of the criminal penalties to be
applied does not fall within the Community’s sphere of competence”. In order to render the
Commission proposal consistent with the judgment, these paragraphs should be deleted.

HNzmenenne 10
Unen 5, maparpad 5

5. Haka3zamennume CaHKUUY, NPEOGUOCHU
6 mo3u 4aen, MoraT 1ia Ob/IaT MPUAPYKCHU
OT Opy2u CaHKLUU UIIN MEPKH, U no-
CReUUAIHO:

a) JIUMIIABaHETO OT IpaBa Ha GUZUYECKO
JUIe J1a U3BBPINBA JEHHOCT, H3UCKBAIIA
oduIIMaTHO pa3pelieHre uin 0J00peHue,
WM J]a OCHOBaBa, PbKOBOJIM WJIH yIPaBIsABa
KOMITaHus WK (poHaaIus, korato Gakture,
JIOBEIIM 0 HETOBOTO OCHXKIaHE MOKA3BaT
BHCOKA CTETICH Ha PUCK OT IMOBTapsiHE Ha
CBINUS BUJ PECTHITHA JEHHOCT;

0) myOIMKyBaHETO Ha ChIEOHOTO PEIICHHE,
CBBP3aHO C OCHKIAHETO, WIH MPUIaraHUTe
CaHKIIMH UJIN MEPKH,

B) 3a/IBJDKEHHUETO J]a C€ Bb3CTAHOBST LIETUTE
BBPXY OKOJIHATa cpea.
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5. Te3u naxkazamennu cCaHKIIUU MOraT 1a
ObJaT NPUAPYKEHU OT OONBIHUMETHU
CaHKLIMU WIN MEPKU om
AOMUHUCIMPAMUGEH UNU
2par)cOaHCcKoOnpasen xapaKkmep, Kamo:

a) JUILAaBAHETO OT MpaBa Ha PUINYECKO
JUIIE J1a U3BBPIIBA JEHHOCT, U3UCKBAIla
oduIMaIHO pa3penieHnue uin ogodpenue,
WJIH J]Ja OCHOBaBa, pPbKOBOJIY WIIH YIIPABIIsBa
KOMITaHUS WK (PoHIanus, Korato pakTure,
JIOBEIH 10 HETOBOTO OCHXK/IaHEe MOKa3BaT
BHCOKa CTETICH Ha PHUCK OT MOBTapsHE Ha
CBHILUS BUJ] PECTHITHA JEHHOCT;

0) myOJIMKYyBaHETO Ha ChIEOHOTO PEIICHHE,
CBBP3aHO C OCHXKIAHETO, WIH MPUIIaTaHUTe
CaHKIUH UK MEPKH,

B) 33/IbJDKEHHETO J1a C€ BH3CTAHOBST LIETUTE
BBPXY OKOJIHATa Cpea.
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N3menenne 11
Unen 5, naparpag 5 a (HOB)

Sa. /lvpycasume-unenku 2apanmupam, ue
U3BBPUIBAHEMO HA HAPYUWIEHUA, NOCOYEHU
6 unenoee 3 u 4, 6 pamKume Ha npecmvnHa
Op2aHu3ayus, N0 CMUCHIA HA PAMKOGAMA
oupexmuea na Cveema [...omnochno
oopoama c opzanuzupanama
npecmvnuocm (COM(2005)0006)], creosa
0a ce cuuma 3a ymeicHA6auL0
0ocmoamesnicmaeo.

ObocHoska

A request should be made for the commission of environmental offences in the framework of
criminal organisations to be regarded as an aggravating circumstance. This in no way affects
the Member States' power to determine the type and the level of punishment.

N3menenue 12
Unen 7, naparpad 2

2. I'nobume, npeosudenu ¢ napazpag 1,
6b31U3AM HA:

a) MaKcumaieHn pazmep om noHe Medcoy
EUR 300 000 u EUR 500 000 ¢ cnyuaume,
6 KOUmo HapyuieHuemo, HoCo4eHo 6 4jieH
3, Oykeu 0) — 3), € U36BPUIEHO CHC CEPUO3HO
Hexaiicmeo u NPpUYUHAGA 3HAYUMEIHU
uiemu Ha 6v30yxa, noueama, 6ooama,
JHCUBOMHUmME UIU PACHEHUAMA.

0) makcumanen pazmep om HOHE MeEHCOY
EUR 500 000 u EUR 750 000 ¢ cnyuaume,
6 Koumo:

i) HapywienHuemo, nOCo4€eHo 6 uieH 3,
OyKea a), e u36LPUIEHO CHC CEPUOZHO
Hexaucmeo unu

(ii) napywenue, noCo4eHo 6 unen 3,
oykeu 6) —3):

- € U36BPUIEHO CBC CEPUO3HO
Hexaiicmeo u NPUYUHAGCA CMbPMMA
WU CEPUOZHU YEPEHCOAHUA HA
auue, unu

AD\708965BG.doc 9/12

3ajiuuaea ce

PE398.484v02-00

BG



- € U36BPULEHO YMULUIIEHO U
NPUYUHABA 3HAYUMETHU WemU HA
6v30yxa, noueama uiu 600ama uiu
Ha JCUGOMHUME UU PACMEeHUAmaA,
unu

(iii) napywenuemo, nocoueno 6 4iex
3, e u36vbpUIeHO YMUUICHO 8 PAMKUNEe
Ha npecmMvnHA OP2AHU3AYUSA RO
cmucwvina na Pamkoeso pewenue [...
OMHOCHO OopOama c opeanu3upanama
npecmwvnuocmf;

8) MaKcumanen pamep om noHe mMexcoy
EUR 750 000 u EUR 1 500 000 ¢
cayuaume, ¢ KOUmo:

(i) napywienue, nocoueHo 6 uen 3,
OyKkea a), e U36bPULEHO YMULUTIEHO UIU

(ii)napywenue, nocoueno 6 unen 3,
O0yKeu 0) — e), e u36vbPUIEHO YMULULIIEHO
U RPUYUHABA CMBDMMA UTIU CEPUOHU
yepexcoanun na auye;

vporcagume-unenku mozam oa
npunodcam cucmema, 6 Koamo 2nooama e
HPONOPUUOHAIHA HA 000pOmMaA HA
10pudu1ecKkomo nuye, Ha NOCMUZHaAmMmama
uu npedsudena punancosama odnaza om
U36BPUIEAHEMO HA OeAHUEMO U KOAMO U
0a e Opyza cmoiiHoCm, NOKA36auia
¢unancoeomo cocmoanue na
10puduvecKkomo auye, npu yciosue ue
masu cucmema no3601:46a HAIAZAHEMO HA
MAKCUMANHU 21100U, KOUMO Ca PA6HU NOHE
HA MUHUMYMA 30 MAKCUMATIHUmME 27100U.
Jvpircasume-unenku, Koumo npunazam
oupeKmueama 6 CbOmMeenmcmeue ¢ maxKasa
cucmema, ygeoomaeam Komucuama, ue
6b3HAMEpABaAm 0 20 NPAGAM.

ObocHoska

In its judgment of 23 of October 2007 (C-440/05, Commission v. Council), the ECJ clearly
stipulated that "...the determination of the type and level of the criminal penalties to be
applied does not fall within the Community’s sphere of competence". In order to render the
Commission proposal consistent with the judgment, these paragraphs should be deleted.
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N3menenne 13
Unen 7, naparpad 3

3. Avporcagume-unenku, 6 KOUMo e6pPOmo 3anuvaea ce
He e npuemo, npunazam 0OMeHHUA KypcC

Medxcoy eepomo u maxuama eaiyma,

nyoauxyean 6 Oguyuanen ecmuuk na

Eeponeiickusn cvio3 na [...J.

Obocroeka

In its judgment of 23 of October 2007 (C-440/05, Commission v. Council), the ECJ clearly
stipulated that "...the determination of the type and level of the criminal penalties to be
applied does not fall within the Community’s sphere of competence”. In order to render the
Commission proposal consistent with the judgment, these paragraphs should be deleted.
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