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WRITTEN QUESTION P-1118/09
by Aldo Patriciello (PPE-DE)
to the Commission

Subject: Unlawfulness of Article 19(2) of Italian Presidential Decree 633/72: incompatibility 
with the Commission's VAT neutrality aims in relation to taxable persons

– On 17 May 1977 the Council adopted the Sixth Directive, Directive 77/388/EEC, which, in Article 
17 ff., establishes the right of deduction accorded to taxable persons, without giving the slightest 
indication that Member States are entitled to prevent the deduction of VAT.

– The new VAT Directive, Directive 2006/112/EC of 28 November 2006, has confirmed the 
principle that the effects of VAT are made neutral through the exercise of the right to deduct input 
VAT (Article 168).

– Exempt transactions should not be classed under the heading of non-taxable transactions. (On 
this point see the first part of ruling No 7501, handed down by the Court of Cassation on 4 June 
2001, which states that taxable, non-taxable, and exempt transactions fall within the scope of 
VAT, on the understanding that all such transactions, even though they might have no bearing on 
the tax charge, must nevertheless be invoiced).

– According to the above ruling, exempt transactions are given that status because they are 
intended to benefit the final consumer, who in reality suffers because the VAT which the Italian 
state considers non-deductible is ‘incorporated’ in the price of the service in question and 
ultimately charged to him or her, producing effects that were not desired either by Community 
law-makers or, indeed, by Italian law-makers.

– The Italian Government has, however, continued to limit the right of deduction, whereas under 
the legislative decree of 23 December 1996 (No 662 Finanziaria 1997), it should have completely 
removed the ban on deduction unlawfully included in Article 19(3) of Presidential Decree 633/72.

– The judgment of 25 June 1997 in Case C-45/95 served to establish that the Italian legislature 
was falling short of its obligations to the European legislature to the extent that it had failed to 
apply the VAT exemption arrangements not just to health care and hospital activities, but also to 
supplies of goods used in the performance of those activities.

Does not the Commission believe, in the light of Community directives, that the Italian state, which 
does not have the power to prevent a VAT taxpayer from deducting the VAT payable on the 
purchases and services covered by transactions falling within the scope of the tax, is preventing the 
deduction of VAT by means of Article 19(2) of Presidential Decree 633/72? 


