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WRITTEN QUESTION P-3009/09
by Aldo Patriciello (PPE-DE)
to the Commission

Subject: Unlawful nature of Article 19(2) of Italian Presidential Decree 633/72: incompatibility 
with the Commission's VAT neutrality aims in relation to taxable persons

On 17 May 1977, the Council adopted Directive 77/388/EEC1  which, in Article 17 ff.,  in line with the 
principle of VAT neutrality, establishes the right of deduction accorded to taxable persons, without 
giving the slightest indication that Member States are entitled to prevent the deduction of VAT paid in 
respect of goods or services supplied to a taxable person and used for the purposes of his taxable 
transactions within the scope of his professional activities. Article 168 of the new VAT Directive, 
Directive 2006/112/EC2 of 28 November 2006, confirmed the content of Article 17 of Directive 
77/388/EEC.

Tax-exempt transactions are classed as taxable transactions (even if they are not subject to the VAT 
rate on social grounds), as ruled by the European Court of Justice in its judgments in cases C-437/06 
of 13 March 2008 and C-515/07 of 18 December 2008, by the Italian Court of Cassation in the first 
part of its judgment No 7501 of 4 June 2001 and by the Italian Constitutional Court in decree No 428 
of 19 December 2006. However, by virtue of the provisions of Article 19(2) of Presidential Decree No 
633/72, the Italian Government excluded from the right to deduct VAT persons carrying out exempt 
transactions falling within the scope of activities of the business in question, despite the fact that the 
Italian Parliament’s legislative decree No 662 of 23 December 1996 required the complete removal of 
the ban on deduction except in the case of goods and services which were not involved in the 
relevant activities.

Recent Community case law, in line with the principle of tax neutrality, unanimously establishes that 
all taxable persons are entitled to deduct VAT, whether they are carrying out taxable or tax-exempt 
transactions.

Does the Commission agree, in the light of Community directives and the recent case law of the Court 
of Justice of the European Communities, that the Italian State is preventing taxable persons from 
deducting VAT paid on goods and services in connection with tax-exempt transactions by means of 
Article 19(2) of Presidential Decree No 633/72, even though it has no power to do?

Does the Commission also agree that it should act on complaint  2008/2009, SG(2009)A/182 and 
initiate infringement proceedings against Italy?
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