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NOTICE TO MEMBERS

Subject: Petition No 0927/2018 by Anthony Valcke (Belgian), on behalf of EU Rights 
Clinic, on the implementation of Directive 2004/38/EC in Belgium

1. Summary of petition

The petitioner complains about the systematic verification by the Belgian authorities of EU 
citizens’ residence rights when the latter claim social benefits. In the petitioner’s view, this 
systematic verification goes against the principles laid down by Directive 2004/38. The 
petitioner asserts that, according to the Directive, such verification should only occur when 
doubts arise as to the residence rights of the claimant, and not as a matter of course. 
Therefore, the petitioner asks the Committee on Petitions to take action to ensure that Belgian 
authorities address and resolve the problem outlined in the petition. The petitioner also invites 
the European Parliament to hold a hearing on the matter, to issue an own-initiative report on 
Belgium’s alleged misapplication of EU law and to submit a motion for a resolution by the 
European Parliament calling on the Belgian authorities to rectify the problem.

2. Admissibility

Declared admissible on 31 January 2019. Information requested from Commission under Rule 
216(6).

3. Commission reply, received on 24 June 2019

Article 21 of the Treaty on the Functioning of the European Union (TFEU) guarantees that 
every citizen of the Union shall have the right to move and reside freely within the territory of 
the Member States, subject to the limitations and conditions laid down in the Treaties and by 
the measures adopted to give them effect. 
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Directive 2004/38/EC1 lays down the conditions for the exercise of the right of citizens of the 
Union and their family members to move and reside freely within the territory of the Member 
States. For stays of more than three months in the territory of another Member State, Article 7 
of the Directive provides that European citizens have a right of residence providing they are 
working, are looking for a job or have sufficient income and full health coverage. 

If they do not - or no longer - meet the conditions for legal residence, Article 15 provides that 
Member States may restrict their freedom of movement and, in particular, take a decision to 
remove them from their territory, with due respect for the procedural safeguards laid down in 
Directive. Article 14 (1) of the Directive provides, however, that EU citizens and their family 
members have a right of residence as long as they do not become an unreasonable burden on 
the social assistance system of the host Member State.  Recital 16 of the Directive states that 
an expulsion measure should not be the automatic consequence of recourse to the social 
assistance system and the host Member State should examine whether it is a case of 
temporary difficulties and take into account the duration of residence, the personal 
circumstances and the amount of aid granted in order to consider whether the beneficiary has 
become an unreasonable burden on its social assistance system and to proceed to his or her 
expulsion, where appropriate. 

It is worth pointing out that Article 8 (4) of the Directive provides that the amount to assess 
whether a European citizen has sufficient resources to meet the requirement of legal residence 
set out in Article 7 of the Directive shall not be higher than the threshold below which 
nationals of the host Member State become eligible for social assistance. 

Article 14(2) provides that in specific cases where there is a reasonable doubt as to whether a 
Union citizen or his/her family members satisfies the legal conditions for residence,  Member 
States may verify if these conditions are fulfilled.  As the petitioner points out, this 
verification shall not be carried out systematically. 

In 2011 Belgium set up  a system of automatic exchange of data between administrations. The 
social assistance administration informs the Immigration Office (Office des étrangers)  of the 
names of European citizens who are applying for registration in Belgium as persons with 
sufficient resources and who are simultaneously requesting social assistance resources to meet 
this  criterion. It also identifies those European citizens who are residing in Belgium with 
sufficient resources and have been receiving social assistance for three months.

The Immigration Office may then launch an investigation to examine the temporary nature or 
otherwise of the difficulties, the personal circumstances and the amount of the aid granted, 

1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on 
the right of citizens of the Union and their family members to move and reside freely within 
the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing 
Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 
90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA relevance), OJ L 158, 30.4.2004, 
pp. 77–123.
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excluding any person having a right of permanent residence in Belgium under Directive 
2004/38/EC, or a right of residence under national law. The Office then contacts the citizen of 
the Union to ask him or her for details about his or her right to stay and possibly to prove that 
he or she still fulfills the legal requirements.

The implementation of the system was the subject of extensive media coverage at the 
beginning of 2014; in some cases, implementation was potentially incompatible with the rules 
of free movement.

The Commission has been in contact with the Belgian authorities since 2014, which has made 
it possible to resolve a number problems in implementation and to obtain details of the 
procedure put in place, as set out above. 

Conclusion

The Commission points out that the system implemented in Belgium makes it possible to 
verify the legality of the residence of a certain number of European citizens where reasonable 
doubt exists as to whether the legal conditions of residence are fulfilled. 

Although European law prohibits the systematic verification of the right to residence of all 
European citizens, it does not prevent a Member State from verifying this right of residence 
where doubts arise because of objectively established facts.


