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NOTICE TO MEMBERS

Subject: Petition No 0323/2019 by Hermann Winkler (Austrian), on behalf of 
Quizomat s.r.o., on the seizure of gaming machines and on the freedom to 
provide services under Article 56 TFEU

1. Summary of petition

The petitioner is the authorised representative of a Slovak company which provides internet 
access together with games of skill and vending machines in Austria. He states that the Austrian 
authorities routinely classify the machines as a gaming monopoly and seize them without 
providing compensation. The petitioner considers this a violation of the company’s freedom to 
provide services in Austria.

2. Admissibility

Declared admissible on 30 September 2019. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 28 April 2020

Article 16(2)(b) of the Services Directive1 specifies that Member States cannot restrict the 
freedom to provide services falling within its scope by imposing an obligation to obtain an 
authorisation on a service provider established in another Member State. However, the Services 
Directive does not apply to gambling activities, which are defined as involving “wagering a 
stake with pecuniary value in games of chance, including lotteries, gambling in casinos and 
betting transactions”. Moreover, pursuant to its Article 3(1), where the provisions of the 
Services Directive conflict with a provision of another Community act, such as the e-Commerce 

1 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the 
internal market, OJ L 376, 27.12.2006, p. 36–68.
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Directive2, governing specific aspects of access to or exercise of a service activity in specific 
sectors or for specific professions, the provision of that other Community act shall prevail.

Article 3(2) of the e-Commerce Directive specifies that Member States may not, for reasons 
relating to requirements as regards such matters as the taking up or pursuit of the activity of an 
information society service, or requirements relating to authorisations, restrict the freedom to 
provide information society services from another Member State. Article 4(1) of the Directive 
additionally prohibits making the taking up and pursuit of the activity of an information society 
service provider subject to prior authorisation or any other requirement having equivalent 
effect. However, the e-Commerce Directive, similarly to the Services Directive, does not apply 
to gambling activities, which are defined as involving “wagering a stake with monetary value 
in games of chance, including lotteries and betting transactions”.

Games of chance constitute gambling. Quiz games offered by electronic means on video 
terminals which are based on an element of chance, and which involve wagering a stake with 
monetary value, fall outside the scope of the Services and e-Commerce Directives, and would 
have to be assessed under the Treaty provisions on the freedom of establishment and the 
freedom to provide services. The Court of Justice of the EU (CJEU) has consistently held that, 
due to the significant moral, religious and cultural differences between the Member States and 
in the absence of EU-level harmonisation, Member States are free to set the objectives of their 
policy in the field of gambling and to define the level of protection sought. They have a wide 
margin for justified restrictions on the provision of such services due to public interest 
considerations such as the protection of consumers and minors, the fight against gambling 
addiction and the prevention of crime and fraud. Those restrictions however must be 
proportionate, justified and non-discriminatory. In accordance with this case law, Member 
States may for example make the provision of gambling services subject to exclusive rights or 
an authorisation procedure. The CJEU has also clarified that there is no obligation of mutual 
recognition of authorisations or licenses to provide gambling services granted by an authority 
in another EU country3.

If a particular game does not constitute “gambling activities” as defined in those Directives, it 
may fall within their scope of application. This would be the case if a game lacks an element of 
chance and if all other conditions for the application of those Directives are satisfied. In such 
cases, the principle is that Member States may not make the exercise of such activities subject 
to prior authorisation. Access to the market of the Member State concerned may only be 
restricted in line with those Directives and to the extent allowed thereunder. 

In that context, it should be noted that Article 16(3) of the Services Directive allows Member 
States to impose requirements with regard to the provision of a service activity only where they 
are justified for reasons of public policy, public security, public health or the protection of the 
environment, and provided that such requirements are non-discriminatory, necessary and 
proportionate. Article 3(4) of the e-Commerce Directive allows derogations from the internal 
market clause of the Directive on similarly limited grounds, and subject to certain conditions, 

2 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of 
information society services, in particular electronic commerce, in the Internal Market, OJ L 178, 17.7.2000, p. 
1–16.
3 Judgment of 15 September 2011, Dickinger and Omer, C-347/09, ECLI:EU:C:2011:582, Judgment of 30 June 
2011, Zeturf, C-212/08, ECLI:EU:C:2011:437; Judgment of 8 September 2010, Stoss and Others, C-316/07, 
ECLI:EU:C:2010:504.
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including notification of the restrictive measures to the Commission and the other Member 
States.

Conclusion

Gambling activities, as defined by those Directives, are excluded from the scope of the Services 
and e-Commerce Directives. Such activities are rather to be assessed under the Treaty 
provisions on the freedom of establishment and the freedom to provide services. The CJEU has 
clarified in this context that Member States enjoy a wide degree of autonomy in regulating 
gambling activities, in order to safeguard certain public interests.

Games that are not covered by the definition of gambling activities are not excluded from the 
scope of those Directives. However, the Services and e-Commerce Directives also contain 
certain limited possibilities for the Member States to justify restrictions to the provision of 
online games. Thus, even if, with respect to a particular game, it is deemed that the 
intervention of chance can be completely excluded and that therefore the Directives apply, 
Member States may still be justified in restricting certain online games in order to protect 
public health, subject to the conditions laid down in those Directives. 

4. Commission reply, received on 14 September 2020

In their submission of 2 April 2020 the petitioner invokes economic rights pursuant to 
Articles 15-17 of the Charter of Fundamental Rights (CFR) with regard to the gambling 
activities of his client. He claims that the Austrian courts ignore EU law and thus violate Article 
47 CFR. He wishes his petition to be extended to these provisions of the CFR.

As already stated in the previous observations of the Commission, Member States have a wide 
margin for justified restrictions on the provision of such services due to public interest 
considerations such as the protection of consumers and minors. Gambling operators therefore 
cannot invoke the freedom to provide services or the economic rights under Articles 15-17 CFR 
but have to comply with the requirements provided in national legislation, as long as such 
restrictions are proportionate, justified and non-discriminatory. 

As justified restrictions on gambling services do not violate EU law, it does not appear that EU 
law is ignored by Austrian courts and therefore Article 47 CFR is not violated by decisions of 
Austrian courts that do not uphold an unrestricted freedom to provide gambling services, as that 
would not be in line with EU law.

In his submission of 28 May 2020 the petitioner claims that Austrian gambling legislation is 
not proportionate because fiscal considerations are pursued and that the criminal provisions of 
the Austrian gambling law violate competition law and economic rights pursuant to the CFR as 
they only concern gambling services offered in Austria.

In view of the wide margin Member States have to restrict gambling services, the arguments 
provided by the petitioner cannot liberate his client from certain obligations under the Austrian 
gambling legislation. Austrian fiscal provisions contain rules on the distribution of revenues 
stemming from gambling operations. This, however, is not evidence for the petitioner’s claim 
that Austrian gambling legislation is only based on fiscal considerations, which the CJEU does 
not consider as a justified public interest consideration.
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It is evident that the criminal provision of Austrian gambling law providing for the seizure of 
gambling machines operated without an authorisation covers only gambling machines operated 
inside Austria. The provision therefore cannot be considered as violating competition law or 
the CFR because it only addresses gambling machines operated in Austria.

Conclusion

The Commission does not share the legal argumentation submitted by the petitioner in the 
petition and in the submissions of 2 April and 28 May 2020. It therefore does not consider that 
the complaint of the petitioner is based on a violation of EU law and consequently does not 
intend to take action on behalf of the petitioner.


