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Subject: Petition No 0591/2019 by Guy Froment (French) on working time imposed to 
professional fire-fighters, and the possible infringement of EU-law

1. Summary of petition

he petitioner claims that the professional fire fighters of the Departmental Rhone and 
Metropolitan Lyon Fire Services (Service d’Incendie et de Secours du Département du Rhone 
et de la Metropole de Lyon (SDMIS)) have been asked at the end of 2018, to perform working 
hours which are not compliant with Directive 2003/88/EC of the European Parliament and of 
the Council of 4 November 2003 concerning certain aspects of the organisation of working time

2. Admissibility

Declared admissible on 14 November 2019. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 28 April 2020

The Working Time Directive1 governs certain aspects of the organisation of working time. It 
sets out a number of provisions with a view to protect the health and safety of workers. The 
Directive, pursuant to its Article 1(3) read in combination with Article 2 of the Safety and 
Health at Work Directive2, applies to all sectors of activity, both public and private, except 
where characteristics peculiar to certain public service activities, such as the armed forces or 
the police, or to certain activities in the civil protection services inevitably conflict with it. 

1 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain 
aspects of the organisation of working time, OJ L 299, 18.11.2003, p. 9–19.
2 Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in 
the safety and health of workers at work, OJ L 183, 29.6.1989, p. 1-8.  
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According to the case-law of the Court of Justice of the European Union3, the activities carried 
out by the operational crews of a public fire service normally fall within the scope of the 
Working Time Directive. The Court has stated that the exclusion in Article 2 of the Safety and 
Health at Work Directive was adopted purely for the purpose of ensuring the proper operation 
of services essential for the protection of public health, safety and order in cases, such as a 
catastrophe, the gravity and scale of which are exceptional and a characteristic of which is the 
fact that, by their nature, they do not lend themselves to planning as regards the working time 
of teams of emergency workers4.

Under Article 17, paragraphs 2 and 3, of the Working Time Directive, derogations may be made 
from several provisions5 of the Directive in various circumstances including in the case of 
activities involving the need for continuity of service or production, notably fire and civil 
protection services. Such derogations may be adopted by means of laws, regulations, 
administrative provisions or collective agreements provided that the workers concerned are 
afforded equivalent periods of compensatory rest or that, in exceptional cases in which it is not 
possible, for objective reasons, to grant such equivalent periods of compensatory rest, the 
workers concerned are afforded appropriate protection.

The petitioner points to the fact that on 11 December 2018, the ‘Tribunal administratif de Lyon’ 
(Lyon administrative tribunal) ruled in a ‘référé-liberté’ emergency interim injunction that steps 
taken by the competent authorities6 in response to a shortage of staff, whereby certain 
professional  firefighters having terminated their shift were instructed to remain in service, was 
likely to jeopardise the right to health protection to which every worker is entitled under Articles 
31 (‘Fair and just working conditions’) and 35 (‘Health care’) of the Charter of Fundamental 
Rights of the EU. The petitioner alleges that the workers concerned had to work for up to 36 
consecutive hours7, or for 60 out of 72 hours, without being granted any compensatory rest. 

In the above-mentioned judgment, the Lyon administrative tribunal considered that the 
limitation of the duration of shifts to 24 hours by the regulation applicable to professional 
firefighters can be disapplied in the exceptional cases envisaged by the Court of Justice of the 
European Union. The court concluded that the applicable provisions of French law had not been 
breached. 

Conclusion

It cannot be excluded that in some specific unforeseeable situations, where the provision of 
essential services protecting the health and safety of the community at large is at risk, a national 
court could conclude that the derogation provided for in Article 17(2) of the Working Time 
Directive applies and the workers concerned can be granted less rest than normally required, 

3 Order in case C-52/04, Personalrat der Feuerwehr Hamburg, ECLI:EU:C:2005:467. 
4 Judgment in joined cases C-397/01 to C-403/01, Pfeiffer and Others, ECLI:EU:C:2004:584. 
5 Articles 3 (‘Daily rest’), 4 (‘Breaks’), 5 (‘Weekly rest period’), 8 (‘Length of night work’) and 16 (‘Reference 
periods’). 
6 ‘Service Départemental-Métropolitain d’Incendie et de Secours du Rhône’ (Rhône and Greater Lyon fire and 
rescue service). 
7 According to the petitioner, certain workers performing 12-hour shifts had to work for 24 consecutive hours, 
while other workers on 24-hour shifts were instructed to work for 36 consecutive hours.  
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provided that they are afforded appropriate protection of their health and safety.

Since this assessment is to be made by the national court which has the best knowledge of the 
specific factual situation of the case, the Commission is not in a position to challenge the 
national court’s judgement according to which the competent national authorities have acted in 
conformity with Union legislation.

4. Further reply from the Commission, received on 26 October 2020

In July 2020, the Committee on Petitions received a letter from the petitioner. This letter is a 
response to the Commission’s first observations on the petition, which were sent to the 
Committee on Petitions in April 2020. In this letter, the petitioner raises comments and 
questions related to those observations. The petitioner explicitly requests the opinion of the 
European Institutions on the disputed measure taken by the SDMIS (‘Service Départemental-
Métropolitain d’Incendie et de Secours du Rhône’, i.e. Rhône and Greater Lyon fire and rescue 
service) on 6 December 2018, by which certain professional firefighters having terminated their 
shift were instructed to remain in service. According to the petitioner, the workers concerned 
had to work for up to 36 consecutive hours, or for 60 out of 72 hours, without any compensatory 
rest. 

The petitioner questions in particular whether it would have been possible for the employer to 
find alternative solutions to compensate for the shortage of staff and, if not, whether the 
employer was entitled to use the derogation of Article 17(2) of the Working Time Directive8 
without granting compensatory rest. The petitioner also asked whether the Feuerwehr 
Hamburg9 case-law of the Court of Justice of the European Union, which allows to disapply 
the Directive in certain exceptional circumstances, fits with the situation described in the 
petition. The petitioner equally raised the question of whether planning in advance for 24-hour 
shifts of on-call duty complies with the Working Time Directive. 

As explained above, the petitioner explicitly asked for, notably, the Commission’s view on the 
decision adopted by the SDMIS in early December 2018. The context of that decision is 
characterised by both a shortage of staff and at the same time more significant staff needs than 
usual due to the holding of the annual ‘Fête des Lumières’, which usually attracts a numerous 
public. 

However, the Commission is not in a position to comment on the conformity with EU law, 
including the case-law developed by the Court of Justice of the European Union for the 
interpretation of the Working Time Directive, of a specific decision taken at local level in the 
field of staff management. It is for the national judicial authorities to assess the conformity of 
the decision taken by the SDMIS with the provisions of national law implementing the Working 
Time Directive. 

As regards the planning of 24-hour shifts of on-call duty for professional firefighters, provided 
that the principle of proportionality is respected, that the objective to ensure continuity of 
service is attained in a satisfactory way and that the rules of the Working Time Directive for 
the protection of the safety and health of workers in case of derogation from certain provisions 

8 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain 
aspects of the organisation of working time, OJ L 299, 18.11.2003, p. 9–19.
9 Order in case C-52/04, Personalrat der Feuerwehr Hamburg, ECLI:EU:C:2005:467. 
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are applied, such shifts are not as such incompatible with the Directive. It is for the competent 
national authorities to regulate and assess the use of such derogations, notably taking due 
account of political, social and other considerations and the overall context specific to each 
Member State.

Conclusion

In specific instances such as the present case, it is for the competent national authorities to 
determine in each of the matters brought before them, and to provide redress if appropriate. 

In the absence of any evidence that one or more French legal norms of general application or 
an established and consistent practice of the French administrative or judicial authorities would 
violate EU law, there are no grounds for the Commission to intervene in the present case. 


