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Subject: Petition 1058/2019 by M.B. (Polish) on alleged infringement of European law 
by a court in Germany

1. Summary of petition

The petitioner draws attention to the alleged infringement of EU law by a German court in 
divorce proceedings, in a case which is the subject of other proceedings before a court in Poland. 
In her application for divorce, the petitioner also requested that the matter of parental 
responsibility be determined with regard to her daughter. In the petitioner’s view, according to 
the provisions of German and European law, the case should be suspended ex officio if the 
same request between the same parties is already pending. However, the German court has not 
suspended proceedings and has tried to look into the case.

2. Admissibility

Declared admissible on 20 February 2020. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 26 May 2020

The petitioner is a Polish citizen who is married to a German citizen with whom she had a 
daughter born on 19 April 2019. The petitioner explains that after the birth of their daughter the 
husband allegedly manifested aggressive behaviour towards her and on 13 May 2019 she 
lodged an application for divorce and for exclusive parental responsibility of her minor daughter 
before the Krakow District Court in Poland. She explains that on 5 September of the same year 
her husband initiated parallel proceedings before the Regional Court of Rostock in Germany 
for access rights to their minor daughter. The petitioner claims that she requested the Regional 
Court of Rostock in Germany to stay proceedings before it, pending proceedings on parental 
responsibility before the court in Poland which, according to the petitioner, was first seised to 
decide on matters of matrimonial and parental responsibility. The petitioner alleges that the 
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Regional Court in Rostock did not take any action to suspend the proceedings before it 
notwithstanding that she had informed it of the parallel proceeding before the court in Poland, 
and that it was in violation of Article 19 of the Brussels IIa Regulation1 by not staying the 
proceedings and examining the case before it. The petitioner claims that by so doing the German 
court was infringing European Union law. The petitioner considers that this gives rise to an 
infringement of EU law and asks the European Parliament for help to stop the infringement of 
EU law by Germany.

The Commission’s observations

Union law on parental responsibility matters is contained in the Brussels IIa Regulation. The 
scope and objectives of the Regulation are based on the principle of mutual trust between the 
Member States’ legal systems. The Regulation therefore focuses on the cross-border elements 
of parental responsibility proceedings by laying down common rules to determine which 
Member State’s courts and authorities are competent to deal with a case and how to recognise 
and enforce in one Member State a decision given in another one. 

Substantive family law issues, such as the definition and attribution of custody and access 
rights, are not governed by the Regulation and do not fall under Union competence. These 
matters, governed by national law, are the sole responsibility of the Member States and the 
Commission may not monitor application thereof by national courts.

In the case at hand, the petitioner cites Article 19 of the Brussels IIa Regulation which states 
that the court second seised shall stay its proceedings until the jurisdiction of the court first 
seised is established. It is solely and exclusively the competence of the court first seised to 
decide upon its own jurisdiction. The court first seised decides on its jurisdiction in the manner 
provided for by its own procedural rules and in accordance with the provisions of Article 16 of 
the Brussels IIa Regulation that outlines when a court is deemed to be seised. The point at 
which, and the means by which, the jurisdiction of the court first seised is established, or not, 
is a matter to be decided under the procedural law of that court. 

From the information available, it is not possible for the Commission to reach a conclusion on 
whether EU law has been violated. It appears that the German court, allegedly seised after the 
Polish court, was informed of the pending parallel proceedings in Poland at the petitioner’s 
initiative. The Commission is not aware whether or not the German court has contacted the 
Polish court on this issue.

In general terms, under the Treaties of the European Union, the Commission is only entitled to 
examine alleged violations of European Union law by Member States. The Commission cannot 
intervene in court proceedings in an individual case on behalf of an individual. 

When monitoring the correct application of EU law by Member States, the Commission acts in 
the general interest and does not generally intervene in individual cases. The Commission in 
principle institutes formal proceedings only in the case of systematic and persistent 
infringements, not where a wrong application may have occurred in isolated cases. In any event, 
the Commission does not and cannot act on behalf of individuals so that, even in the event of 

1 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000, OJ L 338, 23.12.2003, p. 1–29.
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infringement proceedings, they would have to continue to pursue their claims in court and, 
where appropriate, apply to the European Court of Human Rights after all remedies have been 
exhausted at national level.

Conclusion

On the basis of the information given by the petitioner, the Commission cannot establish 
whether an infringement of Union law has occurred in the petitioner’s case. For the reasons 
explained above, it is for the petitioner to assert her rights before the courts by available legal 
remedies. The decision whether to institute an infringement procedure against a Member State 
is the sole prerogative of the Commission.


