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<Commission>{PETI}Committee on Petitions</Commission>

<Date>{13/09/2022}13.9.2022</Date>
<TitreType>NOTICE TO MEMBERS</TitreType>
Subject:	<TITRE>Petition No 1077/2019 by M.S. (Polish), on behalf of Obserwatorium Wyborcze (the Election Observatory), bearing 154 signatures, on alleged breaches during EU elections in Poland, other irregularities and media propaganda
Petition No 0432/2021 by Bożena Ferenc (Polish), Piotr Kozioł (Polish), Makary Wiskirki (Polish), Magda Klim (Polish), Małgorzata Klimowicz (Polish), S.G. (Polish), Sławomir Górak (Polish), Ewa Uminska (Polish), Adam Witas (Polish), bearing four signatures, on the Polish elections to the European Parliament in 2019</TITRE>
1.	Summary of petition 1077/2019
The petitioner representing dozens of Polish signatories, in the name of the Election Observatory, claims that there were breaches during the EU elections in Poland in May 2019 stemming the validity of the credentials of some elected MEPs. The reasons for this situation allegedly lie in the large-scale political propaganda for the ruling party candidates in the public media as well as an alleged discrimination of other candidates. Moreover, he states that it was impossible to challenge the validity of the election before domestic courts of law. He alleges that during the elections there were breaches of the secrecy of the vote on a large scale and therefore the election should be considered invalid. In his opinion, one claim of the breach of vote secrecy was judged by a court of justice that does not offer guarantees of independence. He asserts that the Act concerning the election of the Members of the European Parliament by direct universal suffrage of 20 September 1976 has been violated and that this is a part of a comprehensive policy aiming at the suppression of democracy in Poland.
The petitioner acknowledges that in the normal course of events this kind of complaint is investigated domestically and that the Polish Supreme Court may ascertain the relevant facts. However, the petitioner is asking the European Parliament to conduct its own investigations because the petitioner alleges that it is impossible to obtain redress at national level due to state owned media and alleged state sponsored propaganda in the Polish electoral process.
Summary of petition 0432/2021
The petitioners complain that elections to the European Parliament in 2019 were tainted with several legal shortcomings, namely: - during the three-year period leading up to the election day, Polish state media using public funding conducted large-scale political propaganda for the ruling Law and Justice party (PiS) and discriminated against other political forces; -  at the same time, the advertising expenditure of state-owned companies was discriminatory on a large scale: for no apparent reason, these companies bought far more advertising in the media supporting the ruling party than in other media; - it was impossible to test the validity of elections before national courts on the basis of the two above-mentioned points, due to the following circumstances: such protests are legally considered inadmissible (Article 82 § 1 of the Electoral Code) and the decision on the validity of the elections was taken by judges of the Supreme Court appointed by political authorities in breach of the Polish Constitution, these judges do not provide guarantees of independence that can be considered sufficient under European Union law. The petitioners claim that the shortcomings of the electoral process are the result of comprehensive actions aimed at the liquidation of democracy in Poland. They point to the fact that the purchase of 14 regional newspapers and over 100 local newspapers and internet news portals by the Polish state is currently underway and there is a real risk that these media will be connected to the state propaganda machine. In addition, the Polish government is preparing a new bill on advertising tax which aim is to worsen the financial situation of private media and thus increase the political propaganda capacity of the state media.
The petitioners fear that the next elections will not be free and thus calls on the Parliament to take the following measures: - ask the Polish government to take a position on this petition; - ask the European Commission to investigate propaganda and political discrimination by Polish state media and discriminatory advertising expenditure by Polish state-owned companies; - ask the European Commission to carry out activities pursuant to Art. 258 TFEU, i.e. to issue a reasoned opinion on the problems described in this petition and then, if necessary, to bring the case before the Court of Justice of the European Union so that these issues can be resolved as soon as possible and in any event in time before the next elections to the European Parliament.
2.	Admissibility
Petition 1077/2019 was declared admissible on 6 March 2020.
Petition 0432/2021 was declared admissible on 26 July 2021.
Information requested from Commission under Rule 227(6).
3.	Commission reply to Petition 1077/2019, received on 26 May 2020
The Commission highlights the following points.
Democracy is a fundamental value of the Union and elections in the EU must follow the highest democratic standards. The Commission stresses the importance of Member States’ engagement in guaranteeing these democratic standards.
With respect to the application of national electoral law, it should be noted that the Commission does not have a general power to intervene in electoral matters. Subject to the respect of certain basic principles, such as those laid down in Articles 2 and 14 of the Treaty on European Union, it is the competence and the responsibility of the Member States to lay down the specific conditions for the conduct of elections, and of the competent national administrative and judicial authorities to ensure compliance with applicable law and relevant standards.
Media freedom and pluralism are fundamental pillars of European democracy. These rights are enshrined in Article 11(2) of the Charter of Fundamental Rights of the European Union, and the Commission seeks to ensure respect for them. Indeed, media freedom and pluralism is key to the Commission’s upcoming Democracy Action Plan.
Conclusion
The Commission carefully assesses the European Parliament elections. As it did for previous elections, the Commission will soon produce a report on the conduct of the 2019 elections to the European Parliament and the implementation of the package of measures adopted by the Commission in September 2018 to help secure free and fair elections in Europe. The report will be published on the Commission’s website.
The Commission will continue to assess the need for further action in the area of protecting the integrity of elections and press freedom.
4.	Commission reply (REV.), received on 13 September 2022
Petitions 1077//2019 and 0432/2021

The Commission has taken the following action to address general concerns in all Member States on elections to the European Parliament and European democracy. 
Before the 2019 elections to the European Parliament organised in the Member States, the Commission published a package of measures (‘the electoral package’) aimed at ensuring that the elections were both, free and fair in the Member States. The electoral package, coupled with the Commission’s initiatives on disinformation – the code of practice on disinformation and the action plan against disinformation, including the Rapid Alert System and the analytical and awareness-raising activities of the European External Action Service (EEAS) Strategic Communication (StratCom) Task Forces – contributed to securing the integrity of the electoral process. 
In addition, a work stream focusing on the cybersecurity of election technology has been set up under the auspices of the Cooperation Group established by the NIS Directive[footnoteRef:1] to share experiences and provide guidance as well as an overview of tools, techniques, and protocols to detect, prevent, and mitigate cybersecurity threats with the possible objective of disrupting and influencing the democratic processes. In March 2018, the NIS Cooperation Group Members published a Compendium on Cyber Security of Election Technology, which is a broad sum of guidelines that are based on the experiences and best practices of its contributors. It contains a compendium of practical and workable measures that can be taken by cyber security organisations and election management bodies, as well as those advising or overseeing them, to secure the technology involved in elections.  [1:  Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016 concerning measures for a high common level of security of network and information systems across the Union, OJ L 194, 19.7.2016: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32016L1148] 

In April 2019, the first EU table-top exercise (EU ELEx19) on the resilience of the European Parliament elections was organised by the Commission, the European Parliament and the EU Agency for Cybersecurity (ENISA) in close cooperation with EU Member States[footnoteRef:2].  [2:  https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=53645  ] 

Building on its report on the conduct of the 2019 elections to the European Parliament and the implementation of the package of measures on free and fair elections, as well as on its monitoring and supporting measures during the COVID-19 response, the Commission adopted in December 2020 the European Democracy Action Plan to better protect the democratic systems, to make societies better prepared for the challenges of the future, and European democracies more resistant to the spread of disinformation. The Action Plan seeks to empower citizens and civil society, among others, to counter any threats to democracy. 
The European Democracy Action Plan includes measures targeted to protect election integrity and promote democratic participation. To this end, on 25 November 2021, the Commission proposed legislation on transparency of sponsored content in a political context (‘political advertising’)[footnoteRef:3]. That proposal complements the proposal for the Digital Services Act. It targets the sponsors of paid content and production/distribution channels, including online platforms, advertisers and political consultancies, clarifying their respective responsibilities and providing legal certainty. It will ensure that relevant fundamental rights and standards are upheld as effectively online as they are offline. The Commission also proposed on 25 November 2021 a revision of the rules on the statute and financing of European political parties and European political foundations[footnoteRef:4]. Through the European Cooperation Network on Elections, a new resilience mechanism is put in place to support expert exchanges and the deployment of joint expert teams to counter threats to electoral processes. [3:  https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0731]  [4:  https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0734 ] 

The European Democracy Action Plan also includes measures to strengthen media freedom and media pluralism. With this aim, the European Commission has taken measures to enhance the safety of journalists and curb the abusive use of lawsuits against public participation (SLAPPs). In particular, the Commission has adopted the Recommendation on safety of journalists (in September 2021). The Recommendation represents a practical toolkit for the Member States and includes concrete actions that aim to ensure high protection standards for journalists and media professionals across the EU. While the Recommendation is non-binding, its implementation will be monitored through a regular dialogue with Member States and stakeholders in the relevant forums as well as via the envisaged reporting mechanism. 
On 27 April 2022, the Commission published a proposed Directive to tackle abusive lawsuits against journalists and human rights defenders (SLAPPs), as well as an accompanying Recommendation for Member States that became directly applicable on that date[footnoteRef:5].  [5:  https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2652 ] 

On top of this, the Commission is preparing a legislative proposal on the European Media Freedom Act (EMFA) which is planned to be submitted to the co-legislator in September 2022.  It is planned to cover 4 key issues: (1) establishing principles for media independence and pluralism, including online, (2) ensuring legal certainty and consistency in media pluralism assessment of media market operations, (3) fostering regulatory cooperation and convergence, and (4) fair allocation of economic resources in the media markets. With the EMFA, the Commission’s objective would be to provide safeguards against all types of interference in medias’ editorial independence (be it private or public) as well as to boost plurality and diversity of the European media sector. The EMFA would also envisage a new oversight mechanism, with a central role of independent media regulators within the European Regulators’ Group for Audiovisual Media Services (ERGA). The EMFA will build on the revised Audiovisual Media Services Directive, in particular the standards it sets on the independence of regulators, which should be the guardians of media pluralism at the national level.  
Lastly, the Commission is committed to continue providing financial support for projects promoting media literacy, pluralism and media freedom; combatting censorship, supporting online activists, and supporting initiatives to counter impunity for crimes against journalists; inside and outside the EU.
Specifically on Poland
Furthermore, the Commission has also used the infringement procedure in the area of EU citizens’ electoral rights. On 21 December 2021, the Commission referred Poland to the Court of Justice of the European Union (CJEU) for non-compliance with Article 22 Treaty on the Functioning of the European Union (TFEU) as non-Polish Union citizens who live in Poland are not allowed to join a political party (a case was also brought on such grounds against Czechia).    
Moreover, the Commission considers that there is a clear risk of a serious breach of the rule of law in Poland. For this reason, on 20 December 2017 the Commission adopted a reasoned proposal in accordance with Article 7(1) of the Treaty on European Union (TEU). The key consideration for the Commission to activate the Article 7(1) TEU procedure was that the cumulative effect of the reform restricts the independence of the judiciary and impinges on the separation of powers in Poland. The common pattern of these reforms is that the executive and legislative powers can interfere with the entire structure of the justice system[footnoteRef:6]. In that respect, the Commission has also opened a number of infringement proceedings to address specific rule of law concerns, including in order to defend judicial independence in Poland[footnoteRef:7]. Indeed, on 22 December 2021, the Commission launched an infringement procedure against Poland concerning the Constitutional Tribunal and its case law.  [6:  https://ec.europa.eu/commission/presscorner/detail/en/IP_17_5367]  [7:  https://ec.europa.eu/commission/presscorner/detail/en/ip_21_7070 ] 

Also, in the context of media pluralism, in the 2022 Rule of Law report, the Commission raised concerns regarding the independence of Polish public service media. The Commission recalled that the 2022 Media Pluralism Monitor reported high risks in relation to independence of public service media governance and funding, referring to support of the public service media management towards growing political partisanship as well as pointing to issues related to the justification and opaqueness of public service media funding. The media regulator has powers related to the charters of duties of public service media and their yearly programming as well as financial plans, and to the assessment of yearly reports regarding performance of their public service remit. However, it appears to be unwilling to react against imbalanced reporting on public services media, which stands out in comparison to cases of harsh reactions towards reporting disseminated by independent private media. Also, as confirmed by the 2022 Media Pluralism report, challenges persist regarding fair and transparent distribution of state advertising (with cases of channelling state advertising to government-sympathetic media outlets). In view of the above, in the Rule of Law report, the Commission included a recommendation to strengthen the rules and mechanisms to enhance the independent governance and editorial independence of public service media, taking into account European standards on public service media. 
The Commission continues to follow closely the developments in Poland in that respect, including in the context of its annual Rule of Law Report[footnoteRef:8], where concerns about media pluralism and media freedom have been highlighted. [8:  https://ec.europa.eu/info/publications/2022-rule-law-report-communication-and-country-chapters_en] 

Conclusion
In addition to the rules planned for the forthcoming European Media Freedom Act (EMFA), the Commission will continue to assess the need for further actions in the area of protecting the integrity of elections and a free and plural media.
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