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NOTICE TO MEMBERS

Subject: Petition No 1197/2019 by M.C. (Italian) on an alleged infringement of 
competition law by the Apulia regional authorities

1. Summary of petition

The petitioner indicates that a serious breach of competition rules involving a tendering 
procedure for building works has given rise to a long-standing legal dispute with the regional 
authorities, involving a number of attempts by the petitioner to have the procedure invalidated 
by the administrative court. Having first ascertained that the tendering procedure was a breach 
of criminal law (see ‘Information’1(1),  the petitioner lodged a number of complaints with the 
Apulia regional authorities in a bid to have their original invitation to tender cancelled and 
replaced by a procedure compliant with fair competition rules. In the face of persistent inaction 
by the regional authorities, the petitioner lodged an administrative appeal to the Council of State 
(see ‘Information’ 1(2)), which twice ruled in his favour, in 2015 and 2017 respectively. In the 
meantime, the regional authorities persistently refused to cancel the flawed tendering procedure 
and issue a fresh invitation to tender, on the grounds that, on the date of the first Council of 
State ruling, it would have been too costly to start the building work again from scratch (see 
‘Information’ 1(3)). Despite its two judgments ordering the regional authorities to cancel the 
tendering procedure and take the necessary remedial action, the dispute was referred to the 
Council of State for a third time (see ‘information’ 1(4)). However, the third judgment (5 June 
2018) differed in part from the previous ones, in that the Council of State, noting that the 
building is almost completed did not order the demolition thereof, let alone a new tendering 
procedure (see ‘Information’ 1(5)). In its final ruling (28 May 2019), it also denied the signatory 
entitlement to damages on the grounds that the works were already at a point of no return (see 
‘Information’ 1(6)). Finally, in support of his claim, the petitioner refers to the case law of the 
EU Court of Justice, requiring Member States to make good any damages resulting from a 
breach of EU law, in this case Article 101 TFEU and Directive 2004/18 laying down rules on 
public works contracts (see ‘Information’ 2.1), in so far as they derive from a decision of a court 
adjudicating at last instance - the Council of State. He points out that all the conditions laid 
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down by the Court (see ‘Information 2(2)) are fulfilled in this case. He accordingly calls on the 
EU to initiate proceedings for infringement of the Treaty and secondary legislation regarding 
free competition, as well as Article 6 of the European Convention on Human Rights on the right 
to a fair trial.

2. Admissibility

Declared admissible on 26 March 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 8 June 2020

The petition 

1. Facts 

The petition concerns a tender procedure launched in 2002 to select the preliminary project for 
the construction of the premises of the Puglia Region’s Parliament. 

The petitioner’s project was considered second best compared to the project submitted by 
another competitor. 

Based on the selected project, a further tender procedure was launched in 2010 to award the 
contract for the actual construction of the building. It appears that the construction works were 
completed in 2019. 

However, before the construction works were completed, the 2002 tender procedure was the 
object of numerous judicial proceedings in Italian courts, which led in particular to the 
following judgments:

- a 2013 judgment, whereby the Corte di Cassazione (Italy’s supreme court in criminal 
matters) ruled that the selection board in the 2002 tender procedure had committed 
criminal offences of falsification and bid-rigging1; 

- judgments issued by the Consiglio di Stato (Italy’s supreme court in administrative 
matters) in 2015, 2017, 2018 and 2019. 

2. The petitioner’s allegations 

The petitioner complains about the 2019 judgment whereby the Consiglio di Stato (“CdS”) 
dismissed the claim that the Puglia Region should pay him damages. 

In the petitioner’s view, this 2019 judgment contradicts the judgment issued by the same CdS 
in 2017. Based on this view, the petitioner considers that, by its 2019 judgment, the CdS has 

1 Following this 2013 judgment by the Corte di Cassazione, further judicial proceedings have been launched in 
civil courts concerning claims for damages put forward against the members of the 2002 selection board found 
guilty of the criminal offences. This has apparently led to a 2018 judgment whereby the Corte di Appello di Bari 
(Bari Court of Appeal) ordered those offenders to pay the petitioner several millions in damages (see press items 
https://ricerca.repubblica.it/repubblica/archivio/repubblica/2018/03/14/nuova-sede-regione-ci-fu-una-turbativa-
risarcimento-progettistaBari02.html and https://www.lagazzettadelmezzogiorno.it/news/home/1078865/nuova-
sede-regione-puglia-si-muove-la-procura-emiliano-mando-gli-atti-al-pm.html). 

https://ricerca.repubblica.it/repubblica/archivio/repubblica/2018/03/14/nuova-sede-regione-ci-fu-una-turbativa-risarcimento-progettistaBari02.html
https://ricerca.repubblica.it/repubblica/archivio/repubblica/2018/03/14/nuova-sede-regione-ci-fu-una-turbativa-risarcimento-progettistaBari02.html
https://www.lagazzettadelmezzogiorno.it/news/home/1078865/nuova-sede-regione-puglia-si-muove-la-procura-emiliano-mando-gli-atti-al-pm.html
https://www.lagazzettadelmezzogiorno.it/news/home/1078865/nuova-sede-regione-puglia-si-muove-la-procura-emiliano-mando-gli-atti-al-pm.html
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breached the EU law principle protecting res judicata. 

The petitioner reminds that, according to the case law of the European Court of Justice, a 
Member State is obliged to make good damages caused by its having infringed EU law, and 
that this obligation exists even where the infringement in question arises from a decision of a 
national court adjudicating at last instance. 

The petitioner therefore concludes that – since the 2019 CdS judgment has breached EU law 
(the EU law principle protecting res judicata) and since the CdS is a national court adjudicating 
at last instance – the Commission should launch an infringement procedure aimed at ensuring 
that the Italian authorities make good the damages caused to the petitioner by the 2019 CdS 
judgment. 

The Commission’s observations 

The petitioner’s view that the 2019 CdS judgment contradicts the 2017 CdS judgment is based 
on the way in which the petitioner interprets the several CdS judgments.

The Commission explains below why it does not share the petitioner’s interpretations2.

a) The 2015 judgment3 

The criminal offences established by the 2013 Corte di Cassazione judgment clearly mean 
that the 2002 tender procedure was conducted in breach of fair competition. 

On this basis, in 2013 the petitioner sent letters asking the Puglia Region to annul the 2002 
tender procedure and to launch a new tender procedure (“the petitioner’s 2013 request”). 

By its 2015 judgment, the CdS ruled that – considering the serious criminal offences 
committed in the 2002 tender procedure (as established by the 2013 Corte di Cassazione 
judgment) and considering that the building had not yet been constructed – the Region had 
the obligation to answer the petitioner’s 2013 request. 

The petitioner appears to interpret this as meaning that, by its 2015 judgment, the CdS 
established that the Region had in principle the obligation to annul the 2002 tender 
procedure. 

The Commission observes, however, that the 2015 judgment clearly states that the Region’s 
answer to the petitioner’s 2013 request should assess whether the public interests at stake 
(including in particular the serious criminal offences committed in the 2002 tender 
procedure) made it necessary to annul the 2002 tender procedure4. 

2 The explanations hereby provided by the Commission summarize and further clarify the replies that the 
Commission gave to the petitioner in the framework of complaint file CHAP(2019)3048 (those replies include the 
Commission letter of 3/2/2020 annexed to the additional submission that the petitioner sent to the Committee on 
Petitions of the European Parliament on 12/3/2020). 
3 Judgment 2237/2015. 
4 See section 5 at the end of the 2015 judgment, where the CdS decided that the Region had the obligation to take 
an explicit position on the petitioner’s request by evaluating if there were reasons of public interest that would 
require the annulment of the 2002 tender procedure (“deve essere accolto il ricorso di primo grado proposto 
dall’ing. Michele Cutolo e deve essere dichiarato l’obbligo della Regione Puglia di pronunciarsi sulle sue istanze 
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This clearly means that – contrary to what the petitioner appears to suggest – the 2015 
judgment did not exclude the possibility for the Region to legitimately decide not to annul 
the 2002 tender procedure and not to launch a new tender procedure5. 

b) The 2017 judgment6 

In order to comply with the 2015 judgment, the Region adopted Deliberation 147/2016, 
whereby it decided not to annul the 2002 tender procedure and not to launch a new tender 
procedure. 

The reasoning made by the Region in Deliberation 147/2016 was that annulling the 2002 
tender procedure and launching a new tender procedure would have been very expensive, 
in particular because it would have made it necessary to demolish the already executed 
construction works, which amounted to 38.4 % of the total works. 

Deliberation 147/2016 did not even mention the criminal offences committed in the 2002 
tender procedure. 

By its 2017 judgment, the CdS quashed Deliberation 147/2016 and ordered the Region to 
issue a new Deliberation. 

The petitioner interprets this as meaning that, by its 2017 judgment, the CdS established 
that even a works execution rate as substantial as 38.4 % was not a “point of no return” 
making it impossible for the Region to annul the 2002 tender procedure. 

In other words, according to the petitioner, the 2017 judgment quashed Deliberation 
147/2016 because the CdS held, firstly, that the Region had in principle the obligation to 
annul the 2002 tender procedure and, secondly, that a works execution rate amounting to 
38.4 % was not so high as to free the Region from that obligation. 

The Commission considers that this interpretation is incorrect. 

In fact, the 2017 judgment explains that Deliberation 147/2016, in justifying the Region’s 
decision not to annul the 2002 tender procedure, should have considered, not only the costs 
of demolishing the already executed works, amounting to 38.4 % of the total works, but 
also the serious criminal offences committed in the 2002 tender procedure. Since 
Deliberation 147/2016 had not considered those criminal offences (but had considered only 
the demolition costs), the CdS found that it was based on an incomplete reasoning. This is 
why the 2017 judgment quashed Deliberation 147/2016 and ordered the Region to issue a 

di diffida, valutando se vi siano ragioni di interesse pubblico, tali da disporre l’annullamento degli atti risultati 
illegittimi e di quelli successivi” – emphasis added). 
5 Various passages of the petition (see e.g. page 3, first paragraph, of the petitioner’s submission dated 22/11/2019) 
give the impression that in its 2015 judgment the CdS stated that the public interest in restoring legality “needed 
to prevail” (“doveva assumere ruolo preminente”) over the other public interests at stake, thereby suggesting that, 
because of the serious criminal offences committed in the 2002 tender procedure, the CdS ruled that the Region 
had the obligation to annul the 2002 tender procedure. The Commission observes, however, that in the 2015 
judgment there isn’t any sentence that can be understood as meaning that the public interest in restoring legality 
should prevail over the other public interests at stake.
6 Judgment 51/2017. 
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new Deliberation7. 

This clearly means that – contrary to the petitioner’s interpretation – the 2017 judgment 
(just like the 2015 judgment) did not rule that the Region had in principle the obligation to 
annul the 2002 tender procedure. As a consequence, the 2017 judgment cannot be 
understood as establishing that a works execution rate of 38.4 % was not so high as to free 
the Region from an obligation that the 2017 judgment (just like the 2015 judgment) never 
established in the first place8. 

c) The 2018 judgment9 

In order to comply with the 2017 judgment, the Region adopted Deliberation 365/2017. 

In this new Deliberation, the Region – after having balanced all the public interests at stake, 
including not only the costs of demolishing the already executed works, but also the serious 
criminal offences committed in the 2002 tender procedure – confirmed its decision not to 
annul the 2002 tender procedure. 

In carrying out this balancing of interests, Deliberation 365/2017 stressed that in the 
meantime the construction works had further progressed and that the building had in fact 
been “almost completed” (which meant that the demolition costs would have been even 
more expensive, compared to the situation reflected in the previous Deliberation 147/2016). 

By its 2018 judgment, the CdS ruled that Deliberation 365/2017 was a valid reply to the 
petitioner’s 2013 request. 

The CdS based this ruling on the following findings: 

- Deliberation 365/2017 contains a complete reasoning, i.e. a reasoning that takes into 
account, not only the demolition costs, but also the criminal offences committed in the 2002 
tender procedure;

7 See section 5.1 of the 2017 judgment, where the CdS explains that Deliberation 147/2016 must be quashed 
because that Deliberation – by considering the demolition costs of the already executed works, but failing to 
consider the criminal offences committed in the 2002 tender procedure – showed that the Region’s decision not to 
annul the 2002 tender procedure was not based on a balancing of all the public interests at stake that needed to be 
considered (“la citata delibera regionale n. 147 del 23 febbraio 2016 è fondata esclusivamente su considerazioni 
di natura economico-finanziaria, che omettono del tutto di considerare i rilievi penalistici della vicenda […] Il 
carattere elusivo del provvedimento regionale in considerazione della insufficiente valutazione degli elementi posti 
a suo fondamento nonché della assoluta mancanza di qualsiasi riferimento ai profili di carattere penalistico che 
avevano caratterizzato la procedura di gara (profilo su cui la sentenza ottemperanda aveva particolarmente 
insistito) risalta ancor più se si tiene conto che con la sentenza della cui ottemperanza si discute non era stato in 
alcun modo vincolato il potere discrezionale dell’amministrazione in sede di decisione delle istanze di autotutela 
avanzate dal ricorrente” – emphasis added). 
8 Various passages of the petition (see e.g. page 3, third paragraph, of the petitioner’s submission dated 
22/11/2019) give the impression that in its 2017 judgment the CdS stated that the public interest in protecting 
competition “needed to take priority” (“si doveva prioritariamente considerare”) over the other public interests at 
stake, thereby suggesting that, because of the serious criminal offences committed in the 2002 tender procedure, 
the CdS ruled that the Region had the obligation to annul the 2002 tender procedure. The Commission observes, 
however, that in the 2017 judgment there isn’t any sentence that can be understood as meaning that the public 
interest in protecting competition should take priority over the other public interests at stake. 
9 Judgment 3378/2018. 
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- that reasoning (in addition to being complete) provides an adequate justification for the 
Region’s decision not to annul the 2002 tender procedure. In particular, since (according to 
Deliberation 365/2017) the building had been “almost completed”, it would have been 
unreasonable for the Region to take the opposite decision (i.e. annul the 2002 tender 
procedure). 

The petitioner explicitly states that he does not object to the 2018 judgment, because he 
agrees that – since in 2017 the works execution rate had grown to “almost 100 %” (this is a 
reference to the Deliberation 365/2017 statement that the building had been “almost 
completed”) – it would have been unreasonable for the Region to annul the 2002 tender 
procedure and to launch a new tender procedure10. 

By stressing the fact that in 2017 the works execution rate had grown to “almost 100 %”, 
the petitioner appears to interpret the 2018 judgment as meaning that – if the Region had 
answered his 2013 petition much earlier, i.e. at a time when the works execution rate was 
very much lower than 100 % – the Region would have had no valid reason for escaping its 
obligation to annul the 2002 tender procedure11.

Based on this, the petitioner claimed that the Region should pay damages for having 
answered his 2013 request as late as in 2017. 

The CdS addressed the petitioner’s claim for damages in the 2019 judgment. 

d) The 2019 judgment12 

The 2019 judgment dismissed the claim that the Region should pay damages to the 
petitioner. 

This dismissal decision is based on the CdS finding that, at the relevant date (i.e. on 4 May 
2015)13, the rate of execution of the construction works amounted to 31.62 %, which was 
already sufficiently high as to be considered a “point of no return” justifying the Region’s 
decision not to annul the 2002 tender procedure. 

The petitioner contends that, since the 2019 judgment states that the execution rate of 
31.62 % was a “point of no return”, and since the 2017 judgment should – according to the 
petitioner – be interpreted as meaning that the execution rate of 38.4 % was not a “point of 

10 See in particular page 2 of the additional submission that the petitioner sent to the Committee on Petitions of 
the European Parliament on 12/3/2020 (“lo scrivente non ha avuto e non ha nulla da eccepire, con riguardo alle 
statuizioni della citata sentenza n. 3378/2018 (su cui, come detto, si sono inutilmente e impropriamente incentrati 
i Servizi della C.E.), trattandosi di autonome e libere decisioni del Giudice, che, avendo preso atto che “l’opera 
era ormai quasi ultimata” (cioè giunta quasi al 100%), ha stabilito che la decisione di non demolire l’opera, assunta 
dalla Regione con Delibera n. 365/2017 del 21/03/2017, era “corretta”, “se non altro per ragioni di buon senso” di 
non demolire “un’opera ormai quasi ultimata”.”). 
11 In other words, the petitioner appears to interpret the 2018 judgment consistently with his interpretation of the 
2017 judgment. Under b) above, the Commission has already explained why it does not agree with that 
interpretation. 
12 Judgment 3491/2019. 
13 The 2019 judgment found that the Region’s obligation to answer the petitioner’s 2013 request arose, not in 
2013 when the petitioner sent his request to the Region, but on the date of the 2015 judgment, namely on 4 May 
2015. 
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no return”14, the 2019 judgment contradicts the 2017 judgment. 

In other words, the petitioner sees a contradiction between the 2019 and the 2017 judgments 
because, on the one hand, the 2017 judgment should – according to the petitioner – be 
interpreted as meaning that a works execution rate of 38.4 % was not so high as to free the 
Region from its obligation to annul the 2002 tender procedure, whereas, on the other hand, 
the 2019 judgment held that a lower execution rate, namely 31.62 %, was sufficiently high 
as to justify the Region’s decision not to annul the 2002 tender procedure. 

The Commission observes, however, that this alleged contradiction between the 2019 and 
the 2017 judgments depends exclusively on the way in which the petitioner interprets the 
2017 judgment. The Commission has already shown, under b) above, that – contrary to the 
petitioner’s interpretation – the 2017 judgment did not rule that the Region had in principle 
the obligation to annul the 2002 tender procedure and, consequently, cannot be understood 
as establishing that a works execution rate of 38.4 % was not so high as to free the Region 
from an obligation that the 2017 judgment never established in the first place. 

Therefore, there is no contradiction between the 2019 and the 2017 judgments, because – 
contrary to the petitioner’s allegations – both these judgments hold that the Region could 
legitimately decide not to annul the 2002 tender procedure (as long as that decision was 
adequately justified by a complete reasoning).

Conclusion

Based on the above observations, the Commission concludes that – since the 2019 CdS 
judgment has not breached the EU law principle protecting res judicata – there is no ground to 
launch an infringement procedure against the Italian authorities.

14 The phrase “point of no return”, used by the CdS in the 2019 judgment, is not present in the 2017 judgment. 


