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NOTICE TO MEMBERS

Subject: Petition No 1107/2019 by Matthew Clack (British) on urging the WTO to 
recognise that absence of environmental regulation represents an “actionable 
subsidy”

1. Summary of petition

The petitioner calls on the EU to work within the WTO towards the recognition that weak or 
non-existent environmental regulation in some countries represents a genuine, meaningful and 
deliberate “actionable subsidy”. Such a recognition would allow other countries with stronger 
environmental regulation to impose duties on the exports of polluting countries, in order to 
counterbalance the competitive disadvantage to their domestic industries of adhering to higher 
environmental standards.

2. Admissibility

Declared admissible on 6 March 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 24 June 2020

The petition requests the EU to vouch for an alteration of the WTO subsidy rules so as to 
recognise lax or absent environmental regulation by States as "Actionable Subsidies". As a 
result, the unfair competitive advantage resulting from environmentally unfriendly production 
could be eliminated by means of countervailing duties.

The Commission’s observations

The EU is engaged in wide-ranging efforts to modernise the World Trade Organization (WTO) 
and reform the organisation to better match the current state of the global economy. One 
important part of the currently ongoing reform process is the review of the international subsidy 
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rules. The EU has recently made proposals together with the United States of America and 
Japan with the aim to improve the WTO Agreement on Subsidies and Countervailing Duties 
(ASCM) (Trilateral Statement of 14 January 20201) to better capture the most harmful types of 
subsidies, to strengthen the notification mechanism, to clarify the use of external benchmarks, 
and to address the subsidies granted through State enterprises. 

Pending agreement by a sufficient number of WTO Members, formal international or 
multilateral negotiations may be initiated. The Commission’s line in the negotiations will be 
defined in a negotiating mandate given by the Council. It is at this stage premature to take a 
view on the specific proposals to be made in the course of the future negotiations. As a result 
of the current health situation, the timeline of the future international negotiations is also 
uncertain. 

The existing WTO subsidy rules allow the EU to take into account the level of environmental 
regulation of its trading partners. The EU modernised its Trade Defence Instruments in 2018. 
As a part of the reform, the calculation of Countervailing and Anti-Dumping Duties now takes 
into account (i) the lack of adequate labour and environmental standards in third countries, as 
well as (ii) the higher costs borne by EU producers to comply with international labour and 
environmental standards. 

As for the lack of adequate labour and environmental standards in third countries, when 
considering the acceptance of undertakings by exporters, the Commission must consider the 
compliance of the exporting country with the core International Labour Organisation (ILO) 
Conventions and the multilateral environmental agreements to which the Union is a party. 
Furthermore, in anti-dumping proceedings concerning third countries with significant 
distortions in their domestic market, the choice of the country where undistorted conditions 
prevail and used as a benchmark may take into account the level of social and environmental 
protection in these countries. 

As for the higher costs borne by EU producers to comply with international labour and 
environmental standards , the calculation of the ‘normal’ profit of the EU industry now takes 
into account the actual costs of production linked to the core ILO Conventions and from 
multilateral environmental agreements to which the Union is a party. Also, the future costs 
borne by Union producers to comply with obligations stemming from these ILO and 
environmental conventions are taken into account. 

Conclusion

The EU is committed to modernising the WTO, including its subsidy rules. The EU’s position 
in any future negotiations will be defined in a negotiating mandate issued by the Council. It is 
not possible at this stage to take a position on the specific proposal made in the petition. 
However, already under the present rules, the EU is able to take into account the lack of 
adequate labour and environmental standards when it carries out Trade Defence investigations.

1 https://trade.ec.europa.eu/doclib/docs/2020/january/tradoc_158567.pdf 
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