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Subject: Petition 1204/2019 by J.M.I.A. (Spanish) on age discrimination and 
respecting the right to work

1. Summary of petition

The petitioner states that the two members of staff of the Labour and Social Security 
Inspectorate whom he represents have been removed from active service and forcibly retired 
by the Administration of the Autonomous Community of the Basque Country, thus depriving 
them, in his opinion, of their right to work and to extend their active service, disregarding EU 
legislation and the case-law of the CJEU. The petitioner has brought action before the Spanish 
administrative courts, but, without prejudice to this, is addressing this petition to the Committee 
on Petitions as he considers that the competent authorities have acted contrary to EU law, 
discriminating against those he represents on the grounds of age, violating and restricting their 
right to work without justification.

2. Admissibility

Declared admissible on 27 March 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 24 June 2020

The Commission’s observations 

1 Council Directive 2000/78/EC1 prohibits discrimination based, among others, on age in 
employment and occupation. 

1 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 
employment and occupation, OJ L 303, 2.12.2000, p. 16–22.



PE653.934v01-00 2/4 CM\1208405EN.docx

EN

However, a difference of treatment based on age is not necessarily incompatible with EU law. 
In particular, Article 6(1) of the Directive provides that differences in treatment on grounds of 
age are not considered age discrimination if they are objectively and reasonably justified by a 
legitimate aim, including legitimate employment policy, labour market and vocational training 
objectives, and if the means of achieving that aim are appropriate and necessary. 

2 The Court of Justice of the European Union (CJEU) has interpreted the aforementioned 
provisions in several rulings concerning national provisions setting compulsory retirement ages. 
The Court examined in particular the legitimacy of the social policy aims sought by the national 
legislation at issue as well as whether that legislation was appropriate/necessary to attain those 
aims.

While the Court stressed that derogations from the non-discrimination principle have to be 
interpreted strictly, it also noted that Member States enjoy broad discretion in their choice of 
the social and employment policy objectives they wish to pursue as well as the measures for 
the attainment of these objectives.2

The Court clarified that, even where the national law in question does not explicitly refer to any 
legitimate objective, this does not mean that the legislator has not sought to pursue such an 
objective. Indeed, in the absence of precision of the legislation, other elements, derived from 
the general context of the measure concerned, can make it possible to identify the underlying 
aim of that measure for the purposes of review by the courts3. 

As regards the automatic termination of the employment contracts of employees who meet the 
conditions related to age and contributions paid for the liquidation of their pension rights, the 
Court noted that such termination has, for a long time, been a feature of employment law in 
many Member States and is widely used in employment relationships.4.

The Court identified several legitimate aims susceptible to justify age-based termination of the 
employment contracts including the encouragement of recruitment and in particular the 
promotion of access of young people to those professions, the avoidance of a situation in which 
employment contracts are terminated in situations which are humiliating for elderly workers, 
etc.5.

As the petitioner indicates, the Court has also held that EU law does not preclude Member 
States from taking account of budgetary considerations at the same time as political, social or 
demographic considerations, provided that in so doing they observe, in particular, the general 
principle of the prohibition of age discrimination. The Court added, in that regard, that, while 
budgetary considerations can underpin the chosen social policy of a Member State and 
influence the nature or extent of the measures that the Member State wishes to adopt, such 
considerations cannot in themselves constitute a legitimate aim within the meaning of 

2 CJEU judgment of 22.11.2005, Case C-144/04, Mangold, para 63.
3 See CJEU judgment of 06.11.2012 in case C-286/12, Commission v. Hungary, paras 57 and 58. 
4 According to the Court, it is a mechanism which is based on the balance to be struck between political, economic, 
social, demographic and/or budgetary considerations and the choice to be made between prolonging people’s 
working lives or, conversely, providing for early retirement. See, inter alia, CJEU judgments of 12.10.2010 in case 
C-45/09, Rosenbladt (retirement age set at 65) and of 05.07.2012 in case C-141/11, Hörnfeldt (retirement age set 
at 67).
5 See, inter alia, CJEU judgments of 12.01.2010 in case C-341/08, Petersen, and of 18.11.2010 in Joined Cases 
C-250/09 and C-268/09, Georgiev.
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Article 6(1) of Council Directive 2000/78/EC6.

While the Court stressed that particular attention must be paid to the participation of older 
workers in the labour force and thus in economic, cultural and social life7, it held that the 
national measure at issue must be viewed against its legislative background and that account 
must be taken both of the hardship that it may cause to the persons concerned and of the benefits 
derived from it by society in general and by the individuals who make up society.

It should also be pointed out that, in its case-law, the Court takes into consideration not only 
whether the national legislation at issue is based on a specific age but also whether the persons 
concerned are entitled to financial compensation by means of a replacement income in the form 
of a retirement pension at the end of their working life. The Court also held, in its case-law, that 
there was no undue prejudice to the legitimate interests of the workers concerned despite the 
fact that the amount of their retirement pension was quite low8.

Furthermore, reference should be made to the CJEU judgment in the John case9. This case 
concerned a national (German) provision which allowed the parties to an employment contract 
to postpone the date of the automatic termination of the employment relationship fixed at the 
end of the (half) year in which the worker concerned reached the normal retirement age. The 
applicant challenged his employer’s refusal to grant his request to postpone the date of cessation 
of his employment.

The Court held that such a national provision cannot be regarded as an unfavourable measure, 
within the meaning of Article 2(2) of Council Directive 2000/78/EC, with regard to persons 
having reached retirement age compared with those who have not already reached that age, and 
ruled that the aforementioned Article “must be interpreted as meaning that it does not preclude 
a national provision, such as that at issue in the main proceedings, to the extent that it makes 
the postponement of the date of cessation of employment of workers who have reached the 
legal qualifying age for a retirement pension subject to the agreement of the employers given 
for a fixed term”.

3 In the light of the above, the Commission would like to stress the following. 

Firstly, Council Directive 2000/78/EC has been transposed in Spain in particular through law 
62/2003. It is for the competent national authorities, including the national equality body and 
the courts, to ensure the respect of the transposing national legislation and to guarantee 
individuals legal protection and the full effect of EU law. These authorities have in particular 
to interpret national legislation in conformity with EU law in particular the general principle of 
non-discrimination and, if necessary, disregard discriminatory national provisions10. 

Secondly, it appears from the aforementioned CJEU case law which clarified the interpretation 
of the pertinent provisions of the Directive that setting a retirement age does not necessarily 
lead to the qualification of the difference of treatment based on age as a discrimination 

6 See, inter alia, CJEU judgment of 08.05.2019 in case C-396/17, Leitner, para 43. 
7 Referring to the right to engage in work recognised in Article 15(1) of the Charter of Fundamental Rights of the 
European Union.
8 See, in this regard, the aforementioned Rosenbladt  and Hörnfeldt judgments. 
9 CJEU judgment of 28.02.2018 in case C-46/17, John.
10 See, in this regard, CJEU judgement of 22.01.2019 in case C-193/17, Cresco, with further references.
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prohibited by the Directive. 

Mandatory retirement ages provided for in national regulations have to be assessed on a case-
to-case basis, taking into account all pertinent facts in particular the objectives sought by the 
national legislation, the balance struck between the interests of the individuals concerned and 
those of society at large including the replacement income offered, the possibility to derogate 
under certain conditions from the principle of the automatic termination of the employment 
contract upon reaching the normal retirement age11, etc. 

In this context, national courts are the best placed to assess whether the national measure in 
question complies with Council Directive 2000/78/CE as interpreted by the CJEU.

Conclusion

Council Directive 2000/78/EC has been transposed in the Spanish legal order. It is for the 
competent national authorities, including the national equality body and the courts, to ensure 
the respect of the transposing national legislation and to guarantee individuals legal protection 
and the full effect of EU law. 

11 See, in particular, the aforementioned CJEU judgment of 28.02.2018 in case C-46/17, John.


