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NOTICE TO MEMBERS

Subject: Petition No 0424/2020 by L.B. (Italian) on a possible action for damages 
caused by the COVID-19 emergency against the European Commission 
jointly with Germany and Italy

1. Summary of petition

The petitioner, a lawyer, complains about considerable economic damages further to the 
lockdown in his city (Taranto) due to COVID-19. He announces his will to bring action for 
compensation before the CJEU (see info n.1), against the European Commission jointly with 
Germany and Italy (as well as action for damages before national Courts against Germany, 
China and Italy). In particular, he denounces the Italian Government EU and the EU for not 
having fulfilled their respective tasks in  demanding and recognising a public health emergency, 
following the WHO statement of a Public Health Emergency of International Concern ( on 30th 
January) and the publication of  the situation report n.11 (on 31th January), informing about the 
first two confirmed cases in Italy, 6 cases in France, 5 in Germany and 1 in Finland (see info 
n.2).

On this legal basis and according to art. 168 TFUE (on public health), the petitioner claims that 
the  EU Commission could have coordinated actions among all concerned Member States, and 
in particular, it could have obliged Germany and France to follow the Italian initiative, 
implementing the precautionary principle, in order to block immediately all the flights from/to 
China, and in general, to impose operational targeted bans on travelling through the Schengen 
area. 

He criticises the German decree (lifted on 19 March) prohibiting the export of medical 
protection equipment (masks, gloves, suits, etc.) to other Member States, Italy included.

2. Admissibility

Declared admissible on 6 May 2020. Information requested from Commission under Rule 
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227(6).

3. Commission reply, received on 24 July 2020

In accordance with Article 168 of the Treaty on the Functioning of the European Union, which 
lays down the Union competences in the area of public health, the Union has competence to 
complement Member States actions and policies, encourage cooperation between the Member 
States and lend support to their action. The Commission may take any useful initiative to 
promote such coordination, in particular initiatives aiming at the establishment of guidelines 
and indicators, the organisation of exchange of best practice, and the preparation of the 
necessary elements for periodic monitoring and evaluation.

Union action shall respect the responsibilities of the Member States for the definition of their 
health policy and for the organisation and delivery of health services and medical care.

In view of the above, the Commission does not have competence to oblige a Member State, as 
suggested in the petition, to follow the example of another Member State regarding its public 
health response, such as to close Member States’ borders, cancel flights or impose bans on 
travelling.

However, in the limits of its competences, the Union has taken prompt action by coordinating 
action with Member States since January 2020 through the mechanisms set up under Decision 
No 1082/2013/EU1 on serious cross-border health threats, notably the EU Health Security 
Committee and the Early Warning and Response System. The Commission has accelerated four 
joint procurement procedures to help Member States purchase the medical equipment necessary 
during the crisis (masks, goggles, ventilators, testing and lab supplies). The Commission has 
also been instrumental in ensuring the free flow of medicines and medical equipment between 
Member States, publishing guidelines on testing strategies and health systems resilience, 
investing in health research and supporting the recovery of national health systems.

The Commission has communicated transparently on the actions taken to support Member 
States during this crisis and the petitioner may find all the areas of Commission action at the 
following webpage:

https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-
response_en#areasofthecommissionsresponse

The petitioner makes reference to Article 12.1(a), of Decision No 1082/2013/EU: “the 
Commission may recognise a situation of public health emergency in relation, to: (a) epidemics 
of human influenza considered to have pandemic potential, where the Director-General of the 
WHO2 has been informed and has not yet adopted a decision declaring a situation of pandemic 
influenza in accordance with the applicable rules of the WHO”. 

Article 12 of Decision No 1082/2013/EU should be read in conjunction with the following 
Article 13 which clarifies what the legal effects of such a declaration are, namely, “the 
recognition of an emergency situation pursuant to Article 12(1) shall have the sole legal effect 

1 Decision No 1082/2013/EU of the European Parliament and of the Council of 22 October 2013 on serious cross-
border threats to health and repealing Decision No 2119/98/EC
2 WHO = World Health Organization.

https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response_en#areasofthecommissionsresponse
https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response_en#areasofthecommissionsresponse
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of enabling point 2 of Article 2 of Regulation (EC) No 507/20063 to apply or, where the 
recognition specifically concerns epidemics of human influenza considered as having a 
pandemic potential, of enabling Article 21 of Regulation (EC) No 1234/20084 to apply.”

Commission Regulation (EC) No 507/2006 refers to the possibility of granting conditional 
marketing authorisation for medicinal products to be used in emergency situations (cf. Article 
2(2)). Commission Regulation (EC) No 1234/2008 concerns the possibility, for situations of 
pandemic influenza, that the Commission may exceptionally and temporarily accept a variation 
to the terms of a marketing authorisation for a human influenza vaccine, where certain non-
clinical or clinical data are missing (cf. Article 21). In other words, the recognition of a public 
health emergency envisaged by Decision No 1082/2013/EU has the sole legal objective of 
triggering relevant provisions in EU pharmaceutical legislation allowing for faster procedures 
for the authorisation of medical countermeasures, such as vaccines, even when the WHO has 
not yet declared a pandemic internationally. 

Under the current COVID-19 pandemic, given that the SARS-CoV-2 virus was a completely 
new virus, the recognition referred to in Article 12 of Decision No 1082/2013/EU would not 
have sped up such an authorisation process with regard to a brand new vaccine, since it is not 
yet produced and the development of such a vaccine requires technological time to ensure its 
efficacy and safety. Therefore, the Commission deems the reference to Article 12 of Decision 
1082/2013/EU irrelevant in this context.

Instead, the Commission has been at the forefront of supporting research and development 
related to COVID-19, launching the first calls already on 30 January 2020, with over EUR 48.5 
million invested in 18 new projects under Horizon 2020. Those projects aim to improve the 
Commission’s understanding of the COVID-19 pandemic through epidemiology and data 
modelling, developing rapid diagnostics, as well as treatments and vaccines. In addition, EUR 
75 million was offered to CureVac, an innovative vaccines company with a potential messenger 
ribonucleic acid (RNA)-based vaccine for coronavirus.

The Commission also adopted an EU Strategy for COVID-19 vaccines5 to help secure timely 
and equitable access to affordable vaccines for Member States and their population while 
leading the global solidarity effort. 

Conclusion 

In the limits of the competences assigned to the Union in the area of public health, the 
Commission has taken resolute action to coordinate a common European response to the 
coronavirus pandemic. The Commission is mobilising all available instruments to support 
Member States in their efforts to stop the spread of the virus, manage the risks and deliver a 
coherent response.

3 Commission Regulation (EC) No 507/2006 of 29 March 2006 on the conditional marketing authorisation for 
medicinal products for human use falling within the scope of Regulation (EC) No 726/2004 of the European 
Parliament and of the Council (Text with EEA relevance), OJ L 92, 30.3.2006, p. 6–9.
4 Commission Regulation (EC) No 1234/2008 of 24 November 2008 concerning the examination of variations to 
the terms of marketing authorisations for medicinal products for human use and veterinary medicinal products 
(Text with EEA relevance), OJ L 334, 12.12.2008, p. 7–24.
5 COM(2020) 245 final.


