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NOTICE TO MEMBERS

Subject: Petition No 0433/2020 by Jose Ortega Ortega (Spanish) against the measures 
restricting free movement of persons during the mandatory confinement of 
citizens due to the COVID 19

1. Summary of petition

The petitioner complains about the Royal Decree 463/2020, of March 14 and Royal Decree 
465/2020, of March 17, who put in place measures limiting free movement of citizens. The 
petitioner thinks that a series of outdoor activities are not susceptible to active or passive 
contagion and may be carried by citizens.

2. Admissibility

Declared admissible on 4 June 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 24 July 2020

Many EU governments took emergency measures to address the health crisis caused by the 
outbreak of the coronavirus. In the context of these extraordinary times, governments, in 
principle, need to have the necessary tools to act rapidly and effectively to protect the public 
health of EU citizens.

The Commission has made clear from the outset that the response to this crisis must fully 
respect the fundamental principles and values as set out in the Treaties. Emergency measures 
must be limited to what is necessary, proportionate, clearly restricted in time, and in line with 
constitutionally enshrined safeguards, as well as European and international standards. 
Moreover, governments must make sure that such measures are subject to regular scrutiny.

Europe’s democracy depends on the faith and trust of citizens in how it works and in their 
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ability to hold to account the people and institutions that serve them. Transparency is essential 
to that, and is written into how the EU Institutions function.

The Commission is closely monitoring the emergency measures taken by Member States, 
including Spain, and their impact, in particular on the rule of law, on fundamental rights, and 
on EU law. The Commission is also monitoring the impact of such measures on free and fair 
elections and on a fair democratic debate.

With specific regard to the alleged violation of the right to circulate freely within Spain, it is 
observed that in accordance with the division of competences between the Union and its 
Member States, the regulation of travel within the territory of a single Member State is a 
competence of the Member States. 

Pursuant to Article 51(1) of the Charter of Fundamental Rights, the Charter applies to Member 
States only when they are implementing European Union law. In the absence of a connection 
with Union law, the Commission has no general powers to intervene with the Member States 
in the area of fundamental rights.

It is thus for Member States, including their judicial authorities, to ensure that fundamental 
rights are effectively respected and protected in accordance with their national legislation and 
international human rights obligations.

Conclusion

As the measures referred to in the petition concern the exercise of Member State competence, 
it is for the national judicial authorities to determine their lawfulness.

In the current phase, where certain measures taken to protect public health are being gradually 
relaxed, the Commission continues to monitor how measures taken in the emergency context 
in all Member States are being applied in practice and what their impact is on EU law and 
values.

4. Commission reply (REV I), received on 20 May 2021

Democracy, the rule of law and fundamental rights are founding values of the European project. 
Furthermore, the right of free movement constitutes a cornerstone of that project, and is 
enshrined in the Treaties1 and in the EU Charter of Fundamental Rights2. 

Over the past year, the EU and its Member States have introduced numerous emergency 
measures to address the health crisis caused by the outbreak of the COVID-19 pandemic and to 
mitigate the related social and economic impacts. 

In the context of these extraordinary times, governments, in principle, need to have the 
necessary tools to act rapidly and effectively to protect the public health of EU citizens. The 
Commission has made clear from the outset that the response to this crisis must fully respect 

1 Treaty on European Union and Treaty on the Functioning of the European Union.
2 Charter of Fundamental Rights of the European Union, OJ C 326, 26.10.2012, p. 391–407.
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the fundamental principles and values as set out in the Treaties. Emergency measures must be 
limited to what is necessary, strictly proportionate, clearly restricted in time, and in line with 
constitutionally enshrined safeguards, as well as European and international standards. 
Moreover, governments must make sure that such measures are subject to regular scrutiny. 

The Commission is closely monitoring the emergency measures taken by Member States, 
including in Spain, as well as their impact, in particular on the rule of law, on fundamental 
rights, and on EU law more generally. The Commission is also monitoring the impact of such 
measures on free and fair elections and on a fair democratic debate. It will continue to monitor 
the impact of restrictive measures on EU citizenship rights, free and fair elections and a fair 
democratic debate until such measures are lifted, as expressed also in the EU Citizenship report 
20203.

With respect to the restrictions within the territory of Spain, under the Treaties on which the 
European Union is based, the Commission is only responsible to oversee the application of EU 
law, not of national law. 

With regard to the alleged breach of fundamental rights, the Commission recalls that the Charter 
of Fundamental Rights of the European Union does not apply to every situation of an alleged 
violation of fundamental rights. According to its Article 51(1), the Charter applies to Member 
States only when they are implementing EU law. The Charter does not apply beyond the scope 
of EU law.

As far as the local restrictions to move within Spain due to the declaration of the State of alarm 
are concerned, EU law would not apply to them insofar as they concern purely internal 
situations, which remain a matter of national competence and are not covered by EU cross 
border free movement rules. When restricting movement within their territory (without acting 
within the scope of EU law), it is for Member States, including their judicial authorities, to 
ensure that fundamental rights are effectively respected and protected in accordance with 
national law and international human rights obligations. Therefore, the Commission is not 
competent to intervene in that regard. 

At the same time, in as much as the measures may have an impact on EU cross-border free 
movement rules, restricting the movement of persons falling within the scope of those rules, 
they should not extend beyond what is strictly necessary to safeguard public health, be 
proportionate and non-discriminatory4.

The COVID-19 pandemic is an unprecedented challenge, with far-reaching impacts not only 
on public health but also on our economic and social lives. The Commission continues to work 
closely with the Member States to ensure continuous vigilance and coordinated action in 
response to the COVID-19 crisis.

Conclusion

3 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0730&qid=1610532890625 
4 Council Recommendation (EU) 2020/1475 of 13 October 2020 on a coordinated approach to the restriction of 
free movement in response to the COVID-19 pandemic, OJ L 337, 14.10.2020, p. 3.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0730&qid=1610532890625
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The Commission will continue to closely monitor developments in all Member States, including 
Spain, with regard to the emergency measures put in place in response to the COVID-19 
pandemic. 

The Commission will remain very vigilant on how emergency measures, which affect the rule 
of law, fundamental rights and democratic values, are phased out in the Member States.

At the same time, the Commission recognises that the health of our citizens remains paramount 
and is a fundamental right in its own right. The COVID-19 pandemic is posing an 
unprecedented threat to countries worldwide.


