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Subject: Petition No 0548/2020 by C.B. (Italian) on discriminatory treatment of EU 
citizens (Covid-19)

1. Summary of petition

The petitioner complains that, because of Covid-19, several Member States are restricting the 
right of free movement of EU citizens, other than their own nationals. 
In his view, this amounts to discriminatory treatment of other EU citizens. He cites as an 
example “Orden INT/401/2020, de 11 de mayo”, a measure adopted by the Spanish 
Government, according to which only Spanish citizens and permanent residents are allowed to 
travel to Spain.

2. Admissibility

Declared admissible on 5 June 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 24 July 2020

The COVID-19 pandemic has caused an unprecedented health emergency in all European 
countries. Since the beginning of the pandemic, Member States have adopted various measures 
to limit the spread of COVID-19, some of which have impacted the right of free movement of 
EU citizens.

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. 

The respective limitations and conditions are to be found in Directive 2004/38/EC on the right 
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of citizens of the Union and their family members to move and reside freely within the territory 
of the Member States1 (hereinafter “the Free Movement Directive”). 

In line with the Free Movement Directive, Member States may restrict entry to and exit from 
their territory to EU citizens on public health grounds, such as diseases with epidemic potential 
as defined by the relevant instruments of the World Health Organization. COVID-19 qualifies 
as such a disease.

When doing so, Member States have to comply with the safeguards laid down in the Free 
Movement Directive, in particular the principles of proportionality and non-discrimination. 
Measures based on public health grounds can cover a large number of persons, such as travelers 
from specific areas for entry restrictions and residents in the territory of the Member State for 
exit restrictions. Measures must be proportionate and non-discriminatory.

Regarding proportionality, a distinction must be made between EU citizens who are residents 
in a Member State and those who are not. EU citizens who are residents in a Member State 
should be treated like own nationals and should therefore be allowed to enter this Member State. 
For this reason, the Commission stressed from the beginning of the crisis that Member States 
should facilitate the transit of EU citizens to reach their country of residence - see in particular 
point 21 of the COVID19 guidelines2, which have been endorsed by all Member States. 

Member States may restrict the entry of EU citizens who are not residents in their territory. 
However, these restrictions should not apply to non-resident EU citizens who have an essential 
function or need. Transit for the purposes of returning to the Member State of nationality or 
residence is to be considered an essential need. 

On 13 May 2020, the Commission adopted a Communication which proposed a phased and 
coordinated approach for restoring freedom of movement and lifting internal border controls3. 
The Commission suggested that, as Member States manage to reduce the circulation of the 
virus, blanket restrictions to free movement should be replaced by more targeted measures.

The approach must also be flexible, including the possibility to reintroduce certain measures if 
the epidemiological situation requires. 

The principle of non-discrimination is of particular importance: when a Member State decides 
to allow travel into its territory or to specific regions and areas within its territory, it should do 
so in a non-discriminatory manner – allowing travel from all areas, regions or countries in the 
EU with similar epidemiological conditions. In the same vein, any restrictions must be lifted 
without discrimination, to all EU citizens and to all residents of that Member State regardless 
of their nationality, and should be applied to all parts of the Union in a similar epidemiological 
situation. 

1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States 
amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, OJ L 158, 30.4.2004, p. 77.
2https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-
migration/20200316_covid-19-guidelines-for-border-management.pdf 
3 C(2020) 3250 final; https://ec.europa.eu/info/sites/info/files/communication_freemovement.pdf 
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In its Communication of 11 June 20204, the Commission encouraged  Member States to lift 
remaining internal border controls as soon as the epidemiological situation allows it.

The right to move freely within the European Union and the abolition of border control within 
the Schengen area are key achievements of European integration, cherished by Europeans. It is 
the clear aim of the Commission to return to a situation where all restrictions to free movement 
are lifted and the Commission welcomes that nearly all Member States have now lifted 
restrictions to free movement.

Conclusion

The Commission will continue monitoring the situation in its role as guardian of the EU 
Treaties.

4 C(2020)39 final; https://ec.europa.eu/info/sites/info/files/communication-assessment-temporary-restriction-
non-essential-travel_en.pdf 
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