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NOTICE TO MEMBERS

Subject: Petition No 1308/2019 by Reinhard Hutter (German), on behalf of CESS 
GmbH i.L. - Centre for European Security Strategies, on problems for SMEs 
to take part in research projects 

1. Summary of petition

The petitioner states that the firm CESS is an SME and a limited-liability company with two 
partners; they are also managing directors and employees. According to the petitioner, the 
firm's core activity is involvement in numerous security-related research projects at national 
and international level and, in particular, in the EU’s 6th and 7th Research Framework 
Programmes.  He further explains that his firm was the subject of a project audit in connection 
with the FP7 project PULSE by the European Court of Auditors on the hourly rate charged by 
partners, which led to a reduction of about 33% in the hourly rate accepted and subsequently 
to substantial recovery of payments from CESS or withholding of more than EUR 70 000 in 
what he regards as the firm’s justified claims. As a result, according to the petitioner, what is 
otherwise a very successful firm would close down and, at worst, go bankrupt. In the view of 
the petitioner, the outcome of the project audit stems from a difference in appraisal of the 
firm’s staff and partners. According to him, however, this is a mistaken and, because the firm 
is an SME, harsh interpretation of the term ‘salary’ by the Court of Auditors, since, in his 
opinion, it is incorrectly associated with an employment contract, which partners in limited-
liability companies do not enter into. The petitioner states that the compulsory ‘Marie Curie 
flat rate’ calculation made by the Commission in Decision C(2011) 174 on the remuneration 
of business owners not receiving a salary, incorrectly reflects the revision, called for by 
Parliament and the Council, of the calculation methods within the Seventh Framework 
Research Programme. According to him, the calculation was taken over from another 
programme, which, however, related to remuneration of non-profit organisations, e.g. 
remuneration for researchers seconded from universities, but not partners in firms. He is 
therefore asking for verification as to whether the Commission decision correctly interprets 
what was stipulated by Parliament (decision of 23 April 2009 (2009/633/EG, Euratom) and by 
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the Council on 14 October 2010 (14980/10).

2. Admissibility

Declared admissible on 15 April 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 31 August 2020

The petition lists nine separate objectives, most of which are intended, either directly or 
indirectly, to invalidate the outcome and the financial consequences of the audit carried out on 
the participation of CESS GmbH i.L (Centre for European Security Strategies) in the Seventh 
Framework Programme (FP7) grant ‘Pulse’.

The audit carried out by the European Court of Auditors (ECA) identified that CESS had 
erroneously charged personnel costs for its owner based on a service agreement under German 
law. In this regard, it should be noted that Article II.14.1 of the Pulse grant agreement provided 
the following:

‘SME [‘small and medium-sized enterprise’] owners who do not receive a salary and other 
natural persons who do not receive a salary shall charge as personnel costs a flat rate based 
on the ones used in the People Specific Programme for researchers with full social security 
coverage, adopted by Council Decision No 2006/973/EC8, and specified in the annual Work 
Programme of the year of the publication of the call to which the proposal has been submitted’.

The FP7 Guide to Financial Issues1 explained, from the adoption of Commission decision 
C(2011)174, the flat rate applied to SME owners who do not receive a salary, including those 
who are remunerated by service contracts between the company and the owner. 

This was the case encountered by the European Court of Auditors (ECA) when auditing the 
Pulse project. The Guide to Financial Issues also stated, “in case an audit finds out that an SME 
owner/natural person has unduly charged personnel costs on the basis of actual costs without 
receiving a salary, those costs will be rejected and the flat-rate system will automatically apply 
instead.” Resulting from this error, CESS was requested to reimburse the amount of EU 
contribution it unduly perceived on the basis of the overstated costs. The Union did not impose 
any penalties on the entity as a result of this error.

Among other actions, the beneficiary submitted a complaint to the European Ombudsman (case 
1161/2018/MIG). The case was closed in October 2019 with the following conclusion:

‘there was no maladministration by the Research Executive Agency in rejecting, as ineligible 
for EU funding, the part of the owner’s remuneration exceeding the flat rate amount.’

Regarding the allegations that the related legal provisions implemented in the FP7 grant 
agreement do not align with the objectives of the Parliament and the Council, the Commission 
notes that:

- the petitioner seems to misinterpret the issues actually addressed by Parliament and the 

1 https://ec.europa.eu/research/participants/data/ref/fp7/89556/financial_guidelines_en.pdf

https://ec.europa.eu/research/participants/data/ref/fp7/89556/financial_guidelines_en.pdf
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Council’s documents for the most relevant aspects quoted by the petitioner. In fact, 
those regarded in particular the wider acceptance of average personnel costs as part of 
the usual cost accounting practices of (some) beneficiaries. This issue is unrelated to 
the valuation of the work of SME owners without a salary;

- the implementation of the flat rate for SME owners2 was overall considered a success, 
as it provided legal certainty to the beneficiaries concerned via the use of a simplified 
form of costs. On that basis, this specific provision for SME owners without a salary 
was later endorsed by Parliament and the Council in Article 32 of the Horizon 2020 
Rules for Participation3;

- over the years of implementation of this provision, the Commission has had some 
occasional, but tenacious, complaints from some beneficiaries who considered the 
hourly rate to be too low. In this regard, it is to be noted that complainants usually 
compare the SME owner’s unit cost with the hourly rate that they charge to the clients 
of their company. This comparison is incorrect as the EU grant can only contribute to 
co-financing the actual cost of the beneficiaries. It is not intended to pay for their 
commercial prices, as the Union is not purchasing any good or service, but helping the 
beneficiary to achieve the results of its research project. Those results will be the 
property of the beneficiary, not of the Union’s funding body.

Even if the above were disregarded, the complaints would be unfounded regarding the risk to 
put at stake the viability of micro-SMEs due to the compulsory unit cost for SME owners. For 
example, according to Eurostat data4, the estimated hourly labour costs5 for 2019 in Germany 
was 35,6 EUR. In comparison, the hourly rate accepted by the ECA audit for the SME owner 
was 52,67 EUR.

Conclusion

The audit findings of the ECA auditors are fully consistent with the provisions of the grant 
agreement signed by CESS. The subsequent financial adjustments and recovery of EU 
contributions unduly perceived were implemented in due respect of all applicable procedures. 
The audited beneficiary was given the opportunity to comment at each step of implementation 
and the ECA duly responded to those comments. 

As regards the policy perspective, the unit cost (‘flat rate’ in FP7) for SME owners without a 
salary was designed to allow EU grants to co-finance the remuneration of those persons. Despite 
possible disagreements about the level of the unit cost (the hourly rate), the measure has proved 

2 The flat rate (unit cost in Horizon 2020) is an hourly rate that the beneficiary charges for each 
hour that the person works in the project covered by the EU grant.
3https://ec.europa.eu/research/participants/data/ref/h2020/legal_basis/rules_participation/h202
0-rules-participation_en.pdf
4 https://ec.europa.eu/eurostat/statistics-explained/index.php/Wages_and_labour_costs
5 It represents a cost (labour costs) that includes not only the wages and salaries paid to 
employees but also non-wage costs, mainly social contributions payable by the employer.

https://ec.europa.eu/research/participants/data/ref/h2020/legal_basis/rules_participation/h2020-rules-participation_en.pdf
https://ec.europa.eu/research/participants/data/ref/h2020/legal_basis/rules_participation/h2020-rules-participation_en.pdf
https://ec.europa.eu/eurostat/statistics-explained/index.php/Wages_and_labour_costs
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to be successful. As such, it has been consolidated in Horizon 2020 by incorporating it into the 
Rules for Participation adopted by Parliament and the Council.


