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NOTICE TO MEMBERS

Subject: Petition 1150/2019 by P.S. (Italian), , bearing 7 signatures, against the 
construction of a biodigester for waste treatment

1. Summary of petition

The petitioner points out that the Region of Liguria recently decided , to authorise the 
construction of a biodigester in a different location to that which had previously been selected 
(Boscalino, Municipality of Arcola) in the regional plan.. The new location (Saliceti) in the 
Municipality of Vezzano Ligure, also involves a waste treatment plant with a maximum 
capacity of 60 000 tonnes/year (compared to the 25 000 in the original plan).The petitioner 
takes the view that the Liguria Region has committed a twofold infringement in respect of the 
population concerned, by authorising the new project under a mere EIA (Environmental 
Impact Assessment) , rather than a variant of the pre-existing SEA (Strategic Environmental 
Assessment), and in respect of the local area, during the planning of the biodigester, which is 
simply too large.. The petitioner complains about the alleged infringement of EU strategic 
environmental assessment legislation (Directive 2001/42/EC), as regards the lack of 
consultation and public participation in the procedure, and of the Waste Framework Directive 
(Article 16, Directive 2008/98/EC) as regards the application of the principles of self-
sufficiency and proximity.

2. Admissibility

Declared admissible on 6 March 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 31 August 2021

In their latest submission, the petitioner provides additional considerations and information 
regarding the proposed biodigester and its planning and factual context, including new elements 
on its potential environmental impacts, amongst which possible effects on groundwater are 
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mentioned. 

As regards the planning framework in particular, the petitioner confirms that the 2018 regional 
waste plan was adopted by an authority, that it is required by legislation, and that it provides 
the framework for the development consent of projects covered by the Environmental Impact 
Assessment (EIA) Directive1. Based on this additional information it can be concluded that the 
2018 waste plan falls within the scope of the Strategic Environmental Assessment (SEA) 
Directive2 as it meets the criteria laid down in Articles 2(a) and 3(2)(a) of the Directive. As 
noted in the first Commission communication, this plan was made subject to an SEA.

However, based on the information provided, it is not clear whether, in the specific case referred 
to by the petitioner, a formal modification of the 2018 waste plan would have been required 
under the applicable national law for which, as a minimum, screening under the SEA Directive 
should have been conducted.

It should be noted that in case screening under the SEA Directive were necessary in this case, 
its omission would constitute an isolated case of poor application of EU law in relation to which 
the Commission considers that the national authorities (including the judiciary) are best placed 
to investigate the matter and, if needs be, take the necessary corrective actions. In line with the 
Communication ‘EU Law: Better results through better application’3, the Commission focuses 
its enforcement action on issues of wider principle, general practices, and systematic failures to 
comply with EU law none of which emerges in the situation referred to by the petitioner.

It should also be observed that, based on the information provided by the petitioners, an EIA is 
foreseen as part of the consent procedure which was launched for the project. The 
environmental impacts of the project, including direct and indirect effects on water, fauna and 
flora, amongst other factors, have to be identified, described and assessed as part of the EIA 
procedure, which must also include public participation. Moreover, the report which must be 
prepared by the developer as part of the EIA procedure has to contain, inter alia, an outline of 
the main alternatives studied by the developer and an indication of the main reasons for this 
choice, taking into account the environmental effects4.

The petitioners report that the proposed site for the project is in the proximity of a Special Area 
of Conservation (IT 1343502) designated under the Habitats Directive5. Under Article 6(3) of 
the Directive, any project not directly connected with or necessary to the management of the 
site but likely to have a significant effect thereon, shall be subject to appropriate assessment of 
its implications for the site in view of the site’s conservation objectives. The competent national 
authorities shall agree to the project only after having ascertained that it will not adversely affect 
the integrity of the site concerned. In certain cases, and under the conditions laid down in Article 
6(4) of the Directive, a project may be authorised in spite of a negative assessment of the 

1 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment 
of the effects of certain public and private projects on the environment Text with EEA relevance, OJ L 26, 
28.1.2012, p. 1–21.
2 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the assessment of the 
effects of certain plans and programmes on the environment, OJ L 197 of 21.7.2001, p. 30–37.
3 Communication “EU law: Better results through better application”, C(2016)8600 of 21.12.2016.
4 Annex IV(2) of the EIA Directive. 
5 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora, 
OJ L 206, 22.7.1992, p. 7–50. 
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implications for the site and in the absence of alternative solutions. It must be stressed that the 
Habitats Directive does not prohibit, per se, the construction of projects such as the one referred 
to by the petitioners near special areas of conservation (SACs).

Concerning the application of the Waste Framework Directive6 and in particular its Article 16, 
no evidence of a breach of its provisions emerges based on the additional information 
submitted. Reference can therefore be made in this regard to the first Commission 
communication.

No evidence of a breach of the Drinking Water Directive7 emerges either. However, it is 
relevant to note that the recast Drinking Water Directive8 entered into force on 12 January 2021. 
Member States have two years to comply with this Directive. This Directive empowers national 
authorities and water suppliers to assess their risks regarding water quality from the water 
catchment areas to the point of compliance (in most cases the tap for domestic households). 
This risk assessment enables a tailor-made approach in order to ensure local public health.

As regards the Water Framework Directive (WFD)9, in line with its Article 4(1) Member States 
had to ensure, by 21 December 2015, compliance of all water bodies with a set of environmental 
objectives, including that of securing that all groundwater bodies achieve a good chemical and 
quantitative status and their status is not deteriorated. Under certain conditions, Member States 
may justify, for a given water body, a postponement, up to 2027, of the deadline by which to 
achieve these objectives (Article 4(4) WFD) or the achievement of lower environmental 
objectives, provided that the criteria set by Article 4(5) are met.

For bodies used for the abstraction of drinking water, Member States shall ensure the necessary 
protection for the identified water bodies, with a view to avoid deterioration in their quality and 
thereby reduce the level of purification treatment required for the purpose of producing drinking 
water.

The Groundwater Directive10 requires Member States to set national threshold values for the 
pollutants listed in Annex II, including ammonium. This is essential to assess the chemical 
status of groundwater bodies and devise the most appropriate technical measures to achieve the 
Directive’s objectives. 

Where a new project could entail deterioration of good status or compromise the achievement 
of good status of the water body it relates to, it can be authorised only if the conditions outlined 
in Article 4(7) of the WFD are met. This requires an assessment of potential deterioration and, 
should such deterioration be likely, detailed justification in accordance with the criteria set out 
in Article 4(7) WFD and mitigation to minimise the impact. Furthermore, deterioration of 
chemical status as a direct result of discharges into surface water and groundwater are not 

6 Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and 
repealing certain Directives, OJ L 312 of 22.11.2008, p. 3–30.
7 Council Directive 98/83/EC of 3 November 1998 on the quality of water intended for human consumption, OJ L 
330, 5.12.1998, p. 32–54. 
8 Directive (EU) 2020/2184 of the European Parliament and of the Council of 16 December 2020 on the quality 
of water intended for human consumption, OJ L 435, 23.12.2020, p. 1–62.
9 Directive 2000/60/EU of the European Parliament and of the Council of 23 October 2000 establishing a 
framework for Community action in the field of water policy, OJ L 327, 22.12.2000.
10 Directive 2006/118/EC of 12 December 2006 on the protection of groundwater against pollution and 
deterioration, OJ L 372, 27.12.2006, p.19.
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allowed. In this context, guidance has been developed under the so-called ‘Common 
Implementation Strategy’ (CIS) in the framework of the WFD11. 

Member States report progress on achieving the environmental WFD objectives every six years 
by means of reporting their River Basin Management Plans (RBMPs), in line with Article 13 
WFD. In February 2019 the Commission finalised its assessment12 of the second RBMPs, 
covering measures scheduled for implementation between 2016 and 2021 and an analysis of 
progress made compared to the first RBMPs. 

The next cycle of RBMPs are due by end of 2021 and the public consultation process should 
be ongoing. In principle, the next RBMP of the relevant river basin district should also refer to 
the planned project, its likely impacts on the objectives under the WFD and other relevant 
directives, and the mitigation measures planned to avoid deterioration. 

The consultation processes offer a possibility for all stakeholders to formulate concerns. 

Conclusion

In the light of all the above considerations, the Commission calls on the petitioner to address 
their concerns to the national authorities.

4. Commission reply, received on 31 May 2022

The petitioner has submitted additional observations, referring to alleged deficiencies in the 
assessment carried out for the proposed biodigester under the Habitats Directive13 and under 
the Environmental Impact Assessment (EIA) Directive14. Therefore, these observations relate 
to the alleged poor application of EU law in relation to a specific project. 

The Commission considers15 that the national authorities (including the judiciary) are best 
placed to investigate the matter in such cases and, if need be, take the necessary corrective 
actions. In particular, it should be noted that under the EIA Directive, review procedures must 
be available at national level to challenge the substantive or procedural legality of decisions, 
acts or omissions subject to the public participation provisions of this Directive.

Conclusions

The petitioner is invited to refer the matter to the national authorities. 

11https://circabc.europa.eu/sd/a/e0352ec3-9f3b-4d91-bdbb-
939185be3e89/CIS_Guidance_Article_4_7_FINAL.PDF
12 https://ec.europa.eu/environment/water/water-framework/impl_reports.htm
13 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and 
flora, OJ L 206, 22.7.1992, p. 7–50. 
14 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment 
of the effects of certain public and private projects on the environment, OJ L 26, 28.1.2012, p. 1-21. 
15 In line with Commission Communication “EU law: Better results through better application”, C(2016)8600 of 
21.12.2016.
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