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Subject: Petition No 0999/2019 by Anabel Rufer (German) on the alleged 
discrimination between EU-students and Dutch students in the Netherlands, 
as regards free travel facilitation

1. Summary of petition

The petitioner claims that the Dutch authorities apply a discrepancy in the treatment of EU-
students as compared to Dutch students, when it comes to free travel. She points at the free 
travel card -available for Dutch students- on all busses, trams and long-distance trains within 
the country, while other EU-students only receive this benefit when they comply with an 
additional requirement of proved working time. The petitioner claims that the 56 hours required 
working time per month is a hard condition to fulfil as a full-time student. She asks for equal 
treatment for EU-students in this regard.

2. Admissibility

Declared admissible on 7 February 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 31 August 2020

It is important to note that, in accordance with Articles 18 and 20 of the Treaty on the 
Functioning of the European Union (TFEU), an EU citizen can rely, in a host Member State, 
on the principle of non-discrimination based on nationality in all situations that fall within the 
scope ratione materiae of the Treaties. Those situations include also the right conferred by 
Article 21 TFEU to move and reside freely within the territory of the Member States1. In line 

1 Case C-209/03, Bidar, Judgment of the Court of 15 March 2005, ECLI:EU:C:2005:169, paras. 31-33
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with these primary law provisions, Article 24(1) of Directive 2004/38/EC2 stipulates that all 
Union citizens residing on the basis of that Directive in the territory of the host Member State 
enjoy equal treatment with the nationals of that Member State within the scope of the Treaty.

Students, who are EU citizens, residing in a Member State other than their own in order to 
pursue studies there, fall within the scope of said Article 24(1). Furthermore, it is settled case-
law of the Court of Justice of the European Union that national aid granted to students to cover 
their maintenance costs falls within the scope of the Treaty3. When it comes, specifically, to 
reduced transport fares, the Court has found that, in so far as they enable the students, directly 
or indirectly, to cover their maintenance costs, reduced transport fares also come within the 
scope of the Treaty4.

However, not all forms of maintenance aid are subject to the non-discrimination principle. In 
fact, provision of Article 24(2) of Directive 2004/38/EC constitutes a derogation from the right 
enshrined in Article 21 TFEU, exempting certain forms of maintenance aid, namely aid 
consisting in student grants or student loans, from the application of the non-discrimination 
principle, provided that some conditions are met. In other words, student grants and loans are 
two forms of maintenance aid that do not always have to be granted to national and non-national 
EU citizens on equal terms.

In this respect, the Court has found that the reduced transport fares do not just amount to 
maintenance aid but, even more, they constitute “maintenance aid for studies ... consisting in 
student grants or student loans”, as provided in Article 24(2) of Directive 2004/38/EC. 
Consequently, a Member State may refuse to grant financial support for travel costs, before the 
person concerned has acquired the right of permanent residence, to persons other than employed 
persons, self-employed persons, persons who retain such status or their family members5.

Such interpretation is in line with the Court’s findings with regard to social benefits granted by 
the host State. In that respect, the Court has found that – although EU law relating to free 
movement of persons and, in particular, students, allows for a certain degree of financial 
solidarity – persons exercising their right of residence, including students, should not become 
an unreasonable burden on the social assistance system of the host Member State during their 
initial period of residence6. As a result, even if a student is enrolled with a public or private 
establishment, accredited or financed by a Member State, the Member State in question is not 
obliged to award financial support for travel costs solely on account of such enrolment7.

Therefore, based on the above cited case-law, Member States may be entitled to deny discounts 
to the students who, although enrolled in an educational institution accredited or financed by 

2 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of 
the Union and their family members to move and reside freely within the territory of the Member States amending 
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 
75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA relevance), OJ L 158, 
30.4.2004, p. 77–123.
3 Case C-209/03, para. 42.
4 Case C-75/11, Commission v Republic of Austria, Judgment of the Court (Second Chamber), 4 October 2012, 
ECLI:EU:C:2012:605, para. 43.
5 Case C-233/14, Commission v Kingdom of the Netherlands, Judgment of the Court of 2 June 2016, 
ECLI:EU:C:2016:396, para. 94.
6 Case C-75/11, para. 60.
7 Case C-233/14, para. 93.



CM\1212156EN.docx 3/4 PE657.133v01-00

EN

the Member State in question, do not have a permanent residence in the host Member State or 
do not (themselves or their family members) hold/retain status of employed or self-employed 
person there.

In connection to this, the petitioner complains that the requirement of at least 56 hours of work 
per month, which the Netherlands seems to apply to determine whether a person qualifies as 
employed/self-employed, is too cumbersome. In this respect, it should be noted that, under EU 
law, a worker is any person who undertakes genuine and effective work for which he/she is 
paid under the direction of someone else8.

The key criterion for deciding whether a person is a worker is the nature of the work itself, 
which has to be genuine and effective – which excludes activities undertaken on such a small 
scale as to be regarded as purely marginal and accessory9. All circumstances of the case relating 
to the nature of the activities concerned and the employment relationship should be taken into 
consideration10 .The assessment should therefore not be limited to the number of working hours 
and the level of remuneration but it should also include factors such as entitlement to paid leave, 
remuneration during illness, duration of the employment, and the existence of a collective 
agreement which applies to the employment11.

However, the mere fact that the Netherlands applies a general reference threshold of 56 hours 
does not render the requirement in question contrary to EU law, as long as those EU workers 
who do not meet the threshold are not deprived of their right to individual assessment. In other 
words, persons who consider that their work, which does not amount to 56 hours per month, 
still satisfies the criterion of being genuine and effective must have the right to an individual 
assessment of their situation by the competent national institution providing the social 
advantage in question (here, the student travel product) and, in case of a dispute, by an 
independent court.

Both Article 45 TFEU and Regulation (EU) No 492/201112 on the freedom of movement for 
workers within the EU are directly applicable in the Member States. Every worker can therefore 
rely on their applicability before national authorities and courts, which are the only ones 
competent to assess the facts of each individual case and to conclude whether the work in 
question is indeed effective and genuine13.

In light of the foregoing, the Commission takes the view that the requirement of a minimum of 
56 hours of work per month is not apparently disproportionate or a priori contrary to EU law. 
It would thus follow that the contested rules on the entitlement to student travel products are in 
line with the case law of the Court and the existing legal framework, which allow Member 
States to depart from the non-discrimination principle when awarding certain types of 
maintenance aid to students.

8 Case C-66/85, Lawrie-Blum v Land Baden-Württemberg, Judgment of the Court of 3 July 1986, 
ECLI:EU:C:1986:284, para. 12.
9 Case C-53/81, para. 17.
10 Case C-413/01, Ninni-Orasche, Judgment of the Court of 6 November 2003, ECLI:EU:C:2003:600, para. 27.
11 Case C-14/09, Genc, Judgment of the Court of 4 February 2010, ECLI:EU:C:2010:57, para. 27.
12 Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 2011 on freedom of 
movement for workers within the Union Text with EEA relevance, OJ L 141, 27.5.2011, p. 1–12.
13 C-10/05, Mattern and Cikotic, Judgment of the Court of 30 March 2006, ECLI:EU:C:2006:220, para. 23.
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Conclusion

The subject matter of the petition has already been settled before the Court of Justice of the 
European Union, which held that Member States are not obliged to afford equal treatment with 
respect to reduced transport fares to those EU students who are pursuing studies in their territory 
but who are neither permanent residents nor (family members of the) workers there. The 
concept of worker has also been defined by the Court which stressed that the assessment of 
workers status includes – but is not limited to – the number of hours worked. Hence, a general 
requirement of a minimum number of hours is not in breach of EU law as long as specific 
assessments are carried out to ascertain in individual cases whether the work undertaken is 
“genuine and effective”.

Consequently, the scheme for reduced transport fares for students in the Netherlands, requiring 
the non-national EU citizens to work for at least 56 hours per month to be eligible for the 
reductions, appears to be in line with applicable EU law. Consequently, the Commission does 
not envisage intervening to make the Dutch student travel product available to all EU citizens 
studying in the Netherlands, as requested by the petitioner.


