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NOTICE TO MEMBERS

Subject: Petition No 0169/2019 by P. T. (Bulgarian), representing the Union of 
European Producers of Green Energy (UEGEP), on the alleged distortion of 
competition rules in the Bulgarian energy market

1. Summary of petition

The petitioner alleges that there are three Bulgarian energy distribution companies that 
are allowed to operate in a dominant position. On the one hand, she claims that they 
purchase energy from 273 renewable energy producers (RES) under the Rural 
Development Program at a lower price than the one they would have to pay under their 
contractual obligations. On the other hand, she claims that the same energy distribution 
companies purchase energy from companies that have benefited from national and EU 
funding at a higher price than the price foreseen by the law. She alleges that the above 
practices constitute a breach of  the Bulgarian Protection of Competition Act as well as 
articles 106(1) and 102 TFEU.

2. Admissibility

Declared admissible on 3 June 2019. Information requested from Commission under 
Rule 227 (6) (Former Rule 216(6).

3. Commission reply, received on 31 August 2020

The Commission’s observations

The petitioner primarily alleges a breach of Article 106 in conjunction with Article 102 
of the Treaty on the Functioning of the European Union (TFEU) by the Bulgarian state. 
The petitioner alleges that the Bulgarian state has put the Bulgarian electricity distribution 
companies in a position to abuse their dominance by obliging them to purchase electricity 
from some renewable energy sources (RES) producers, who received funding under 
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measures of the Rural Development Programme, at lower prices than these producers 
were initially entitled to receive. At the same time, the distribution companies allegedly 
do not apply the measure to other RES producers, who received national or EU funding. 

Although the petitioner puts forward the issue of reduced support levels to some RES 
producers with regard to an assessment under Article 106 in conjunction with Article 102 
TFEU, the petition concerns directly the functioning of the 2011 Bulgarian RES support 
scheme1 and its amendments2. The 2011 Bulgarian RES support scheme was assessed as 
a State aid measure under Article 107 (1) of the TFEU, in the Commission’s decision of 
4 August 20163. The Commission decision considered the support scheme compatible 
with the internal market pursuant to Article 107(3)(c) TFEU, in line with the applicable 
State aid environmental and energy guidelines. As set out in detail in the Commission 
decision, the 2011 Bulgarian support scheme takes the form of preferential electricity 
purchase prices, established by the Bulgarian Energy Regulator. These are paid out to 
eligible RES producers either by the public provider (the state-owned utility company 
NEK EAD), or by electricity distributors through state resources. In line with State aid 
rules on cumulation of support measures, the Bulgarian support scheme, since its outset, 
contained a mechanism to adjust the preferential purchase prices to take into account the 
level of investment support granted under other EU/national support schemes.

For cases where the investment aid/other support measures pre-dating 2011 had not been 
deducted, the preferential price was reduced by the legislative amendment of 24 July 2015 
to ensure compliance with State aid cumulation rules and prevent the risk of 
overcompensation4. The Commission therefore concluded in its decision of 4 August 
2016 that the support scheme was compatible with the State aid rules, also taking into 
account the 2015 amendment as part of the overall measure5. It is also to be noted that the 
Bulgarian constitutional court found the 2015 amendment to be in line with the Bulgarian 
Constitution6.

In this perspective, the Commission takes the view that the petitioner’s allegations of 
infringement of antitrust provisions are not justified. 

The 2015 amendment does not lead to a competitive advantage for the distribution 
companies, or the final purchaser of electricity from the affected RES producers, nor 

1 The Bulgarian Energy from Renewable Sources Act entered into force on 3 May 2011.
2 In particular the amendment to the Energy Act of 24 July 2015, paragraph 18.
3 Case SA.44840 2011 Bulgarian RES support scheme, Commission decision 4 August 2016, 
C(2016)5205 at 
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_44840 
4 In particular, in this context, the Bulgarian authorities explained that following an audit under 
the Rural Development Programme, some irregularities were detected, such as double support 
to RES producers, and legislative amendments (as the one in 2015) had been undertaken to 
correct those irregularities.
5 Commission decision of 4 August 2016, C(2016)5205, para. 99.
6 Id., paras 27, 29 and 46. The legislative amendment of 24 July 2015 has also been considered 
by the constitutional court of the Republic of Bulgaria (Decision No 5 of 11 May 2017 in Case 
No 12 of 2016). The issue of overcompensation and reduced support levels for the affected RES 
producers has been discussed and reviewed at length in this context. The court concluded that 
the legislative amendment does not contravene the Bulgarian Constitution, and in particular the 
principles of legal certainty and legitimate expectations.

http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_44840
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could it lead to a strengthening of their dominant position, should this exist. 

First, the overall support scheme does not lead to a competitive advantage for the 
distribution companies, since the effect of the measure on the electricity distributors’ 
pricing is completely neutral. Like all other preferential purchase prices, the Energy 
Regulator has set the reduced prices for the affected categories of RES producers. The 
electricity distributors are selling the renewable electricity to the public provider at the 
same price at which they have purchased it from the RES producers (i.e. at the applicable 
preferential purchase price).7 The measure at stake has therefore no impact, positive or 
negative, on the distributors’ pricing and cash flows.

Second, from a State aid point of view, as reflected in recital 29 of the Commission 
decision of 4 August 2016, the 2015 amendment merely prevents the overcompensation 
of those RES producers whose initially set preferential purchase prices of electricity had 
not taken into account previous investment aid. Thus, this amendment aims at bringing 
the overall public support in line with the EU State aid rules and cannot be considered as 
price discrimination (in favour or against any specific category of recipients of the aid). 

Consistent with the above, there appears to be no infringement of Article 106 read in 
conjunction with Article 102 TFEU: any alleged discrimination between different classes 
of beneficiaries directly results from the application of the non-cumulation principle and 
the need to avoid overcompensation under State aid rules. Given that the scheme, as 
approved by the State aid decision, is neutral with regard to the distribution companies, 
it cannot lead to any strengthening of an alleged dominant position. 

The Commission understands that the petitioner also suspects that the Bulgarian 
authorities might not have implemented the 2015 amendment correctly. This might be the 
case, if, as the petitioner alleges, the requisite price reductions have not been consistently 
applied to some beneficiaries of support pre-dating 2011. To the extent that irregularities 
in implementation have taken place, the situation would need to be re-assessed.

The Commission has therefore requested information from Bulgaria on the 
implementation of the overall Bulgarian RES support scheme. At this stage, the 
Commission is assessing the preliminary replies from the Bulgarian authorities, and might 
request further information. Should the Commission find instances of incorrect 
implementation of the Bulgarian RES support scheme, this might amount to misuse of 
aid and thus could be dealt with under EU State aid rules and procedures. The 
Commission will inform the Committee on Petitions on the progress of the enquiry in due 
course.

Conclusion

The petitioner complains about a state measure that would lead to an abuse of dominant 
position by Bulgarian electricity distributors and to discrimination in the levels of public 
support of RES producers, in violation of Article 106 in conjunction with 102 TFEU. 

The Commission believes that the measure at stake, introduced to ensure compliance of 
the support scheme with EU State aid rules, does not lead to an anti-competitive conduct 

7 Id., para. 22.
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by the distribution companies nor could it lead to a strengthening of an alleged dominant 
position. Hence, the Commission cannot find a violation of Article 106 in conjunction 
with 102 TFEU. 

Moreover, the Commission Sate aid decision of 4 August 2016 approved a support 
scheme that is not discriminatory. However, it cannot be excluded at this stage that the 
support scheme approved by the Commission has been implemented incorrectly by the 
Bulgarian authorities. The Commission has therefore started an inquiry on the 
implementation of the Bulgarian RES scheme. The Committee on Petitions will be 
informed about the progress of the inquiry in due course.


