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NOTICE TO MEMBERS

Subject: Petition No 0052/2020 by Rosmarie Hennecke (German), on behalf of EQUO 
Verdes Tarifa, calling for the removal of temporary facilities on 
Valdevaqueros beach

1. Summary of petition

The petitioner calls for temporary facilities that have been set up on Valdevaqueros beach (a 
car park and the ‘Eolo Tarifa Restaurant and Beach Bar’) to be removed because, she 
maintains, no environmental impact assessment has been carried out in relation to them.

2. Admissibility

Declared admissible on 30 April 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 14 September 2020

The Habitats Directive1 sets out provisions for the safeguard of Natura 2000 sites against 
potentially damaging developments. In particular, the competent authorities can only agree to 
any plan or project likely to have a significant effect on a Natura 2000 site after having 
ascertained through an appropriate assessment that its repercussions will not adversely affect 
the integrity of the site concerned. 

Under the SEA Directive2, a strategic environmental assessment (SEA) is mandatory for plans 

1 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of 
wild fauna and flora, OJ L 206, 22.7.1992, p. 7–50.
2 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the 
assessment of the effects of certain plans and programmes on the environment, OJ L 197, 
21.7.2001, p. 30–37.
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or programmes prepared for a wide range of areas including town and country planning or land 
use that set the framework for future development consent of projects listed in the 
Environmental Impact Assessment (EIA) Directive3 or have been determined to require an 
assessment under the Habitats Directive. 

Member States have the primary responsibility for the correct implementation of the above-
mentioned provisions of EU law. Moreover, pursuant to the principle of effective judicial 
protection set out in the Treaty of the Union, they must grant the public access to rapid and 
effective redress mechanisms in the fields covered by EU law. The Commission observes in 
this regard that the Spanish Supreme Court confirmed the annulment4 of the Valdevaqueros 
land-use plan in a judgment of 18 May 20205 due to lack of mandatory assessments under the 
SEA and Habitats Directives. The Commission draws attention to the fact that the Spanish 
authorities are responsible for the effective enforcement of this judgment, so as to ensure the 
correct application of the relevant provisions of EU law. 

This might entail the removal of the temporary facilities on Valdevaqueros beach, in accordance 
with the relevant provisions of Spanish legislation, to the extent that the land-use plan annulled 
laid down the framework for their development consent. 

Notwithstanding this, the Commission also notes that the EIA Directive requires that any 
project from a wide range of project categories (defined in Annex I and II) that is likely to have 
a significant effect on the environment be adequately assessed prior to their approval by the 
competent authority. Point 10 (b) of Annex II refers to urban development projects, including 
the construction of shopping centres and car parks. Consequently, before the proposal for a car 
park received development consent, the national authorities should have decided on the basis 
of thresholds/criteria or a case-by-case examination whether an EIA was necessary. Moreover, 
in case the concerned facilities were likely to have possible significant effects on site 
ES0000337 ‘Estrecho’, the assessment under the Habitats Directive referred to above would 
have also been a legal requirement. It should be added in this regard that the assessment required 
under the Habitats Directive may form part of an EIA, insofar that it is clearly distinguishable 
and identified. It is not possible to ascertain, based on the available information, whether or not 
the Spanish authorities have complied with these obligations.

In any event, the Commission underlines that the EIA Directive grants to the members of the 
public concerned access to a review procedure before a court of law or another independent and 
impartial body to challenge the substantive or procedural legality of decisions, acts or omissions 
subject to the public participation provisions of the Directive. The relevant review procedures 

3 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 
on the assessment of the effects of certain public and private projects on the environment Text 
with EEA relevance, OJ L 26, 28.1.2012, p. 1–21, as amended by Directive 2014/52/EU of 16 
April 2014, OJ L 124, 25.4.2014, p. 1–18.
4 Declared by the High Court of Andalusia in a judgmente of 26 April 2018 (sentencia de 26 de 
abril de 2018 dictada por la Sala de lo Contencioso-Administrativo del Tribunal Superior de 
Justicia de Andalucía en el recurso n.º 4/2013).
5 Tribunal Supremo -  Sala de lo Contencioso-Administrativo Sección Quinta Sentencia núm. 
422/2020, de 18 de mayo de 2020 - R. CASACION núm.: 4599/2018;
https://d3cra5ec8gdi8w.cloudfront.net/uploads/documentos/2020/06/26/_sentenciavaldevaque
ros_15d55a13.pdf 

https://d3cra5ec8gdi8w.cloudfront.net/uploads/documentos/2020/06/26/_sentenciavaldevaqueros_15d55a13.pdf
https://d3cra5ec8gdi8w.cloudfront.net/uploads/documentos/2020/06/26/_sentenciavaldevaqueros_15d55a13.pdf
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provided for by the Spanish legal system in accordance with the Directive are therefore the most 
effective mechanism to seek redress and deal satisfactorily with individual instances of incorrect 
application of the EIA Directive. 

Conclusion

In view of the foregoing, the Commission concludes that Spanish courts have the competence to 
enforce effectively the relevant provisions of EU law in the individual case brought to the 
attention of the Committee on Petitions. Moreover, in view of the legal protection available 
under the EIA Directive, and having regard to the strategic approach to the Commission’s 
enforcement actions, as set out in its Communication of 19 January 20176, the Commission does 
not intend to provide any further follow up to this specific case.

6 Communication from the Commission — EU law: Better results through better application - 
C/2016/8600, OJ C 18, 19.1.2017, p. 10–20.


