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NOTICE TO MEMBERS

Subject: Petition No 0363/2020 by Christian Bewart (German) on the distinction 
between consumers and entrepreneurs in Directive 2005/29/EC and Directive 
2011/83/EU

1. Summary of petition

The petitioner calls on the Parliament to amend Directive 2005/29/EC on Unfair Commercial 
Practices and Directive 2011/83/EU on Consumer Rights in order to better distinguish among 
the terms: “consumer”, “trader” and “entrepreneur” in case of online trade of second-hand items 
sold from private households. The petitioner claims that, as in recent years there has been a 
serious increase in online sale of items from private households, the definition of consumers 
and entrepreneurs should be better clarified in EU law. He alleges that private sellers fall victim 
to legal warnings, and are even sued in court by traders, for selling many items online and not 
meeting the requirements of the two Directives. Thus, he calls on the Parliament to: a) clarify 
in the Directives 2005/29/EC and 2011/83/EU that private individuals who sell items from 
private household are not “traders” nor “entrepreneurs”; b) supplement Directive 2005/29/EC 
in such a way that in the event of disputes where the person concerned is a “consumer” or 
“trader” or “entrepreneur”, the place of jurisdiction is the defendant's registered office; c) 
supplement Directive 2005/29/EC in such a way that contractual penalties which are brought 
about in the context of a declaration of non-compliance are covered by the state treasury.

2. Admissibility

Declared admissible on 29 June 2020. Information requested from Commission under Rule 
227 (6).

3. Commission reply, received on 28 September 2020

The Commission’s observations
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a) Clarify in the Directives 2005/29/EC and 2011/83/EU that private individuals who sell items 
from private household are not “traders” nor “entrepreneurs”

The concept of trader is defined almost identically in Directive 2005/29/EC on unfair 
commercial practices1 (‘Directive 2005/29/EC’) and in Directive 2011/83/EU on consumer 
rights2 (‘Directive 2011/83/EU’).

In the Directive 2005/29/EC, trader is defined in Article 2(b) as ‘any natural or legal person 
who, in commercial practices covered by this Directive, is acting for purposes relating to his 
trade, business, craft or profession and anyone acting in the name of or on behalf of a trader’.

Directive 2011/83/EU defines trader at Article 2(2) as ‘any natural person or any legal person, 
irrespective of whether privately or publicly owned, who is acting, including through any other 
person acting in his name or on his behalf, for purposes relating to his trade, business, craft or 
profession in relation to contracts covered by this Directive’.

Furthermore, the concept of trader is defined in different ways in the various directives of the 
acquis communautaire in the field of consumer law; however, the definitions are similar and 
consistent3.

In addition, the Court of Justice of the European Union (‘the Court of Justice’) clarified the 
conceptual delimitation between the terms ‘trader’ and ‘consumer', as defined by the Directives 
2005/29/EC and 2011/83/EU, in its Judgement of 4 October 2018 ruled in the Kamenova, 
C-105/174 case.

In the C-105/17 case, the Court of Justice was requested to rule whether a natural person who 

1 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 
concerning unfair business-to-consumer commercial practices in the internal market and 
amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of 
the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the 
European Parliament and of the Council, OJ L 149, 11.6.2005, p. 22.
2 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on 
consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the 
European Parliament and of the Council and repealing Council Directive 85/577/EEC and 
Directive 97/7/EC of the European Parliament and of the Council, OJ L 304, 22.11.2011, p. 64.
3 For example, Council Directive 93/13/EEC on unfair terms in consumer contracts defines 
‘seller or supplier’ as ‘any natural or legal person who … is acting for purposes relating to his 
trade, business or profession, whether publicly owned or privately owned. Furthermore, 
Directive 98/6/EC on consumer protection in the indication of the prices of products offered to 
consumers defines trader as ‘any natural or legal person who sells or offers for sale products 
which fall within his commercial or professional activity’’, as mentioned in the Opinion of 
Advocate General in C-59/12, Zentrale zur Bekämpfung unlauteren Wettbewerbs, paragraph 
41.
Moreover, Directive (EU) 2015/2302 on package travel and linked travel arrangements defines 
as ‘any natural person or any legal person, … who is acting, including through any other person 
acting in his name or on his behalf, for purposes relating to his trade, business, craft or 
profession in relation to contracts covered by this Directive…’.
4 http://curia.europa.eu/juris/document/document.jsf?text=second-
hand&docid=206437&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid
=12545052#ctx1 

http://curia.europa.eu/juris/document/document.jsf?text=second-hand&docid=206437&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=12545052#ctx1
http://curia.europa.eu/juris/document/document.jsf?text=second-hand&docid=206437&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=12545052#ctx1
http://curia.europa.eu/juris/document/document.jsf?text=second-hand&docid=206437&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=12545052#ctx1
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simultaneously publishes on a website a number of advertisements offering new and second-
hand goods for sale may be classified as a ‘trader’, within the meaning of Article 2(b) of 
Directive 2005/29 and Article 2(2) of Directive 2011/83.

The Court of Justice explained that, in order to qualify as a ‘trader’, the person concerned must 
be acting ‘for purposes relating to his trade, business, craft or profession’ or in the name of or 
on behalf of a trader. 

At the same time, the meaning and scope of the concept of ‘trader’, as used in Article 2 (b) of 
Directive 2005/29 and in Article 2 (2) of Directive 2011/83, must be determined in relation to 
the concept of ‘consumer’, which refers to any individual not engaged in commercial or trade 
activities. In relation to a trader, the consumer is in a weaker position, and he must be deemed 
to be less informed, economically weaker and legally less experienced than the other party to 
the contract5.

Therefore, the qualification as a ‘trader’ requires a ‘case-by-case approach’ carried out by the 
national courts and/or by the national competent authorities. In this regard, the Court of Justice 
reiterates several criteria as stated by the Advocate General in his Opinion, such as whether: 

- the sale on the online platform is carried out in an organised manner;

- that sale is intended to generate profit;

- the seller has technical information and expertise relating to the products offered for 
sale which the consumer/buyer does not necessarily have, with the result that the seller 
is placed in a more advantageous position than the consumer;

- the seller has a legal status which enables him/her to engage in commercial activities 
and to what extent the online sale is connected to the seller’s commercial or professional 
activity

- the seller is subject to value added tax (VAT);

- the seller, acts on behalf of a trader;

- the seller purchased new or second-hand goods in order to resell them, thus making that 
a regular, frequent and/or simultaneous activity;

- the goods for sale are all of the same type or of the same value, and, in particular, 
whether the offer is concentrated on a small number of goods.

The Court of Justice emphasises that these criteria are not exhaustive nor exclusive, and, in 
principle, compliance with one or more of the criteria is not sufficient, by itself, to classify that 
person as a ‘trader’, within the meaning of Article 2(b) of Directive 2005/29 and Article 2(2) 
of Directive 2011/836.

Finally, the Court of Justice rules that:

5 See paragraphs 32-34, Kamenova, C-105/17.
6 See paragraphs 35-40, Kamenova, C-105/17
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‘Article 2(b) […] of Directive 2005/29/EC […] and Article 2(2) of Directive 2011/83/EU […] 
must be interpreted as meaning that a natural person, such as the defendant in the main 
proceedings, who publishes simultaneously on a website a number of advertisements offering 
new and second-hand goods for sale can be classified as a ‘trader’, and such an activity can 
constitute a ‘commercial practice’, only if that person is acting for purposes relating to his trade, 
business, craft or profession, this being a matter for the national court to determine, in the light 
of all relevant circumstances of the individual case’.

While the preliminary ruling is addressed to the referring court and to national courts at large, 
which are obliged to apply it directly, it also concerns all national authorities enforcing the 
Directives 2005/29/EC and 2011/83/EU as well as ministries responsible for proposing 
legislation. It is for the Member States to examine to what extent their practices comply with 
the notion of ‘trader’ as defined in the Directives 2005/29/EC and 2011/83/EU and as 
interpreted by the Court.

A similar approach has been taken in chapter 2.1 of the European Commission Staff Working 
Document “Guidance on the application of the Unfair Commercial Practices Directive”7. 
Concerning the concept of trader, the Guidance document notes the following: 

"There may be situations where individuals who appear to be consumers selling products to 
other consumers could in fact be either traders themselves or acting on behalf of traders 
(‘hidden B2C’ sales). 

Whether a seller qualifies as a “trader” or a consumer must be assessed on a case-by-case 
basis. Different criteria could be relevant, such as:

- whether the seller has a profit-seeking motive, including the fact that he/she might have 
received remuneration or other compensation for acting on behalf of a given trader; 

- the number, amount and frequency of transactions;

- the seller’s sales turnover;

- whether the seller purchases products in order to resell them.”

In addition, it should be noted that when the seller is not a trader, the EU consumer protection 
legislation is not applicable. Therefore, on the one hand, the seller does not have to comply with 
the requirements provided by the EU consumer protection legislation and, on the other hand, 
the buyer does not benefit from the consumer rights.

Given the need to ensure correct information for consumers when buying online, new rules 
were introduced by Directive (EU) 2019/2161 regarding better enforcement and modernisation 
of Union consumer protection rules8. In this respect, online marketplaces should inform 

7 SWD(2016) 163 final.
8 Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 
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consumers whether they enter into a contract with a trader or a non-trader. In the latter case, 
marketplaces should also inform consumers that the EU consumer protection legislation does 
not apply. This will ensure clear understanding by consumers on who their contractual partners 
are and how their rights and obligations are affected. The new rules will become applicable 
across the EU in May 2022.

Conclusion

The Commission considers that the notion of ‘trader’, as defined in the Directives 2005/29/EC 
and 2011/83/EU, offers the required flexibility to cover the various situations that may arise 
and to ensure a future proof concept, in particular in the online sales sector. The national courts 
should determine, in the light of all relevant circumstances of the individual case, the status of 
a natural person who offers products for sale.

b) Supplement Directive 2005/29/EC in such a way that in the event of disputes where the 
person concerned is a “consumer” or “trader” or “entrepreneur”, the place of jurisdiction is 
the defendant's registered office; 

The existing Union and national law instruments governing jurisdiction apply in disputes 
arising from civil and commercial matters, including in the case of Directive 2005/29/EC. As 
regards cross-border disputes, Regulation (EU) No 1215/2012 of the European Parliament and 
of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters (‘Regulation Brussels Ia’)9 applies.

According to Regulation Brussels Ia, the jurisdiction of the courts of the Member State of the 
defendant’s domicile is a general principle10. Only by way of derogation from this principle, 
for which Regulation Brussels Ia provides an exhaustive list of cases, the defendant may or 
must be sued before the courts of another Member State. 

Section 4 of the Regulation (Articles 17-19) provides for special jurisdiction rules regarding 
consumer contracts. Under these rules, proceedings may be brought against a consumer by the 
other party to the contract only in the courts of the Member State in which the consumer is 
domiciled. On the other hand, the consumer can institute proceedings against the other party to 
the contract either in the Member State where the consumer is domiciled or in the Member State 
where the other party is domiciled, at the consumer’s choice. 

The purpose of these rules is to protect the consumer as the party deemed economically weaker 
and less experienced than the other party to the contract – by rules of jurisdiction more 
favourable to his/her interests than provided for by the general rules. For the consumer to benefit 
from the special jurisdiction rules, the contract must be concluded for a purpose which can be 

2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 
2011/83/EU of the European Parliament and of the Council as regards the better enforcement 
and modernisation of Union consumer protection rules, OJL L 328, 18.12.2019, p. 7–28 p 7.
9 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, OJ L 351, 
20.12.2012, p. 1–32.
10 Article 4 of Regulation Brussels Ia.
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regarded as being outside his trade or profession. Also, in accordance with Article 17(1)(c), the 
contract must be concluded with a person who pursues commercial or professional activities in 
the Member State of the consumer’s domicile or, by any means, directs such activities to that 
Member State, and the contract falls within the scope of such commercial or professional 
activities11.

As regards domestic disputes, national rules governing jurisdiction apply. 

c) Supplement Directive 2005/29/EC in such a way that contractual penalties which are 
brought about in the context of a declaration of non-compliance are covered by the state 
treasury.

It is for Member States to regulate on the attributions and responsibilities of the national state 
treasury regarding contractual penalties.

11 Contracts for sale of goods on instalment credit terms and contracts for a loan repayable by 
instalments, or for any form of credit, made to finance the sale of goods, are not subject to the 
requirement of directing the activity to the Member State of the consumer – Article 17(1)(a) 
and (b).


