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NOTICE TO MEMBERS

Subject: Petition No 0221/2020 by Franz Klammler (Austrian), on behalf of the 
Schutzgemeinschaft Lengau, on a road construction project which is a threat 
to butterflies protected under the Habitats Directive

1. Summary of petition

The petitioner claims that, in view of a road construction project linked to Federal Road 147 in 
Upper Austria, the authorities have decided that a corridor for potential roadbuilding should be 
made available which runs through a wet meadow area in the municipality of Lengau, where it 
has been shown that some butterfly species occur that are protected under the Habitats 
Directive. He alleges that the strategic environmental impact assessment and the nature impact 
assessment conducted by the competent authority were defective. For example, they gave 
insufficient consideration to alternatives, and the relevance of the concerned butterfly species 
was assessed wrongly.

2. Admissibility

Declared admissible on 3 June 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 12 October 2020

The Commission’s observations 

The organisation represented by the petitioner (Schutzgemeinschaft Lengau) lodged on 30 
November 2018 a complaint concerning the very same subject matter with the Commission. 
This complaint was registered under the reference CHAP(2018)3866. Having examined the 
complaint, the Commission informed the complainant that, according to the Commission 
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Communication, ‘EU law: Better results through better application’1, national authorities and 
courts were better placed to investigate alleged poor application of EU law in individual cases. 
However, the complainant submitted further information concerning the complaint on 12 
January 2019, 27 January 2019 and 16 August 2019. 

In this respect, it should be noted that Upper Austria has adopted in 2019 the Oö. Natur- und 
Landschaftsschutzrechtsnovelle, a law amending the Upper Austrian Nature Protection Act in 
order to implement the Aarhus Convention on access to information, public participation in 
decision-making and access to justice in environmental matters2. This new law provides that 
environmental organisations have access to a review procedure before a court of law. The 
review procedure covers both decisions affecting sites and decisions affecting species protected 
under the Habitats Directive3. It seems therefore, that, provided the petitioner’s organisation 
fulfils the conditions for environmental organisations under national law, it can seek legal 
review against such decisions before the competent administrative court. 

Conclusion

Having examined the new information submitted, the position of the Commission remains 
unchanged. The petition and the complaint allege the poor application of EU law in an 
individual case and do not indicate any systematic weaknesses of the legal system of Austria. 
Therefore, according to the aforementioned Communication of the Commission, national 
authorities and courts are best placed to investigate this case.

1 Communication from the Commission – EU law: Better results through better application; OJ C 18 of 19.1.2017, 
p 10.
2 These measures were adopted in the context of the Commission’s infringement procedure 2014/4111 against 
Austria concerning the implementation of the Aarhus Convention; this procedure is still pending. 
3 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora, 
OJ L 206, 22.7.1992, p. 7–50.


