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Subject: Petition No 0506/2020 by Alvin Mercer (Irish) on the activities of Contracts 
for Difference (CFD) brokers such as Plus500 that are allegedly detrimental 
to consumers

1. Summary of petition

The petitioner questions the operations of Contracts for Difference (CFD) brokers such as 
Plus500 Ltd., an Israeli company that is regulated by both CySEC (Cyprus Securities and 
Exchange Commission) and the FCA (Financial Conduct Authority). He claims that many 
European citizens have suffered losses by using the services of such brokers, who allegedly act 
as a counterpart to any trade while setting the price, which would amount to a conflict of 
interest. In this regard, the petitioner questions compliance with Article 23 (d) ESMA, 
specifically designed to prevent conflicts of interest, and denounces the gambling character of 
asset speculation, as well as the aggressive marketing campaigns of such brokers. Despite this, 
the petitioner claims that regulators in both Cyprus and the UK are failing to act.

2. Admissibility

Declared admissible on27 July 2020. Information requested from Commission under Rule 
227 (6).

3. Commission reply, received on 12 October 2020 

The Commission’s observations 

Article 23 of Directive 2014/65/EU1 on markets in financial instruments (MiFID II) requires 

1 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial 
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU Text with EEA relevance, OJ L 173, 
12.6.2014, p. 349–496.
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investment firms to take all appropriate steps to identify and to prevent or manage conflicts of 
interest between themselves and their clients. In line with Article 16 paragraph 3 of MiFID II, 
investment firms shall further maintain and operate effective organisational and administrative 
arrangements with a view to taking all reasonable steps designed to prevent conflicts of interest 
as defined in Article 23 from adversely affecting the interests of its clients. Further, investment 
firms have to act in the best interests of their clients. According to Article 27 MiFID II, when 
executing orders, they shall take all sufficient steps to obtain the best possible result for their 
clients taking into account price, costs, speed, likelihood of execution and settlement, size, 
nature or any other consideration relevant to the execution of the order. 

The petitioner is concerned that this requirement could be breached where contracts for 
difference (CFD) providers act as a counterparty to the trade and are setting the price. Further, 
the CFD broker profits when clients lose, controlling both of these elements is detrimental to 
consumers. 

The European Securities and Markets Authority (ESMA) has already given its views on the 
application of the legal requirements as regards the provision of CFD to retail clients. Among 
others, ESMA points out that “the inherent conflicts of interest present in some typical business 
models of providers of CFDs, particularly in relation to trading models where the applicant 
firm plans to deal on own account as a counterparty to the client’s trade, NCAs2 should ensure 
that the applicant firm can demonstrate that it has considered the potential conflicts of interest 
within its business model and operations, and how conflicts of interest will be identified, 
managed and mitigated”3. In the same document, ESMA provides further information on how 
to deal with different business models of CFD providers (e.g. firms dealing on own account and 
acting as the client’s counterparty, without hedging against client orders and those fully or 
partially hedging client orders). It is primarily for national competent authorities to assess 
whether specific financial institutions have the required organisational requirements in place to 
prevent conflicts of interest and to ensure best execution since the supervision on such 
individual institutions is under the remit of national competent authorities.

As regards the statement of the petitioner that European citizens have suffered losses due to 
“price manipulation, funds not released and frozen screens that seem to appear at the most 
opportune moments”, the Commission wishes to clarify that this behaviour, if demonstrated, 
would be considered not “only” a breach of financial regulation but fraud. In case national 
competent authorities, or ESMA where relevant, identify such a scenario, they are expected to 
open an investigation and to cooperate with prosecuting authorities where necessary.

Furthermore, the petitioner is concerned that CFD trading might resemble gambling as the client 
does not own the asset underlying the CFD. A CFD is an agreement between a ‘buyer’ and a 
‘seller’ to exchange the difference between the current price of an underlying asset (shares, 
currencies, commodities, indices etc.) and its price when the contract is closed. The investor 
indeed never buys or owns the asset underlying the CFD. However, this is generally true for all 
derivative contracts. Derivatives are used to manage potential maturity mismatches in their 
balance sheets in the light of specific market trends (hedging) or for speculation. To protect 
retail clients against those CFDs where the speculative aspect seems to be the focus of the 
instrument, ESMA had issued clear limitations for CFDs, which have been implemented into 

2 NCA = national competent authority.
3 ESMA Questions & Answers on CFDs and other speculative products 
https://www.esma.europa.eu/sites/default/files/library/esma35-36-
794_qa_on_cfds_and_other_speculative_products_mifid.pdf 

https://www.esma.europa.eu/sites/default/files/library/esma35-36-794_qa_on_cfds_and_other_speculative_products_mifid.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-36-794_qa_on_cfds_and_other_speculative_products_mifid.pdf
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national requirements by all NCAs.

As regards the marketing practices, the Commission is currently not aware that the scenarios 
described by the petitioner were common practice. On 12 July 2019, ESMA issued a warning 
that focused on other marketing practices, calling CFD providers to stop certain other practices, 
for example those leading to an automatic redirection of clients to non-EU websites and 
jurisdictions4.

Conclusion

There exists a legal framework, including the product intervention powers granted to ESMA 
and the NCAs, which should adequately protect the petitioner from the specific scenario they 
describe. The Commission’s role is to propose legislation for the operation of an internal market 
in financial services and, once adopted by the Council and the European Parliament, to ensure 
that it is transposed into national laws and correctly applied. However, it is the primary 
competence of national authorities and courts to investigate individual cases of alleged mis-
selling of financial products in a Member State, in order to ensure correct enforcement of EU 
rules. MiFID II grants national competent authorities all supervisory powers, including 
investigatory powers and powers to impose relevant remedies. 

The Commission, as the guardian of the Treaty, can intervene in cases where EU law is 
incorrectly transposed or applied by national competent authorities. In the present case, the 
Commission has no evidence that these conditions are met.

4https://www.esma.europa.eu/press-news/esma-news/esma-warns-cfds-providers-application-
product-intervention-measures. 

https://www.esma.europa.eu/press-news/esma-news/esma-warns-cfds-providers-application-product-intervention-measures
https://www.esma.europa.eu/press-news/esma-news/esma-warns-cfds-providers-application-product-intervention-measures

