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NOTICE TO MEMBERS

Subject: Petition No 0587/2020 by Bernd Asel (German) on the withdrawal from 
consumer credit agreements

1. Summary of petition

The petitioner claims that the decision of the German Federal Court of Justice 
(Bundesgerichtshof) of 31 March 2020 (XI ZR 198/19) is at odds with the judgement delivered 
by the Court of Justice of the European Union (CJEU) in case C-66/19 and that Germany 
therefore is in breach of EU rules on consumer protection. The petitioner refers in particular to 
the decision of the CJEU on the information regarding withdrawal from consumer credit 
agreements.

2. Admissibility

Declared admissible on 10 August 2020. Information requested from Commission under Rule 
227 (6).

3. Commission reply, received on 9 November 2020

The Commission’s observations

The petitioner refers to the Court of Justice of the European Union (CJEU) judgment of 26 
March 2020, C-66/19 JC v Kreissparkasse Saarlouis and argues that the judgment of the 
German Federal Court of Justice of 31 March 2020 (XI ZR 198/19) contradicts the conclusions 
of C-66/19. The petitioner believes that the German Federal Court of Justice is thereby violating 
applicable EU law and consumer protection. The petitioner also states that he lost his case 
before the Munich Regional Court that followed the reasoning of the German Federal Court of 
Justice judgment of 31 March 2020. 

For a correct response to the petition, it is important to understand what the CJEU decided in 
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C-66/19, what the German Federal Court of Justice provided in XI ZR 198/19 and subsequently 
see what the issue at stake is in the case concerning the petitioner. In this context, it is important 
to keep in mind that, according to Article 22(1)  of Directive 2008/48/EC1 on credit agreements 
for consumers (the “Directive” or the “2008/48/EC Directive”), insofar as the Directive 
contains harmonised provisions, Member States may not maintain or introduce in their national 
law provisions diverging from those laid down in this Directive; however, such restriction 
should only apply where there are provisions harmonised in this Directive. Thus, if a particular 
contract, such as the contract at stake in the case of the petitioner, falls outside of the scope of 
the 2008/48/EC Directive and of the German provisions implementing it, the CJEU rulings on 
the interpretation of Directive 2008/48/EC are a priori not relevant for the said contract.

In C-66/19, the CJEU held that a credit agreement must specify, in a clear and concise manner, 
information on how the period of the right to withdrawal is to be calculated The CJEU also held 
that a credit agreement is precluded from making reference, as regards the information on the 
right of withdrawal in a credit agreement, to a provision of national law which itself refers to 
other legislative provisions of the Member State in question. 

The German Federal Court of Justice, in judgment, XI ZR 198/19, acknowledges the C-66/19 
judgment and provides a summary of the CJEU decision. The German Federal Court of Justice 
then refers to existing CJEU case law concerning the contra legem principle. The German 
Federal Court of Justice essentially argued that the German law at issue, through the 
establishment of a Model form, was clear and unambiguous. 

 According to the judgment of 30 June 2020 of the Munich Regional Court, the petitioner signed 
a leasing agreement without an obligation to purchase the object (a car). He sought to exercise 
a right of withdrawal, which was, however, rejected by the lender. The Munich Regional Court 
concluded in favour of the lender, thereby dismissing the petitioner’s application. The Munich 
Regional Court concluded, amongst other legal points, that the applicant did not have a statutory 
right of withdrawal under German law. 

Therefore, the petitioner’s judgment is substantially different from the Federal Court of Justice 
judgment of 31 March 2020 in case XI ZR 198/19 and of the CJEU judgment in C-66/19. In 
the Munich judgment, the court has concluded that, in the petitioner’s situation, there was no 
applicable right of withdrawal on the basis of the German law provisions implementing 
Directive 2008/48/EC since the lease agreement did not contain an obligation to buy the object 
(car). Therefore, the petitioner, according to the Munich Regional Court judgment did not have 
a right of withdrawal under German law. In this context, it is worth noting that Article 2(d) of 
Directive 2008/48/EC provides that the Directive shall not apply to leasing agreements where 
an obligation to purchase the object is not laid down either by the agreement or by any separate 
agreement. Thus, the points of law described in C-66/19 and XI ZR 198/19 appear irrelevant 
for the petitioner since, according to the Munich judgment, he did not have a right of 
withdrawal.

Conclusion

The case C-66/19 concerned the interpretation of Directive 2008/48/EC. Based on the facts of 
the case, the Munich Regional Court considered that the contract concluded by the petitioner 
did not fall under the scope of the Directive. It follows that the Munich Regional Court has not 

1 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements for 
consumers and repealing Council Directive 87/102/EEC, OJ L 133, 22.5.2008, p. 66–92.
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erred in law by applying German law to said contract.


