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<Commission>{PETI}Committee on Petitions</Commission>

<Date>{23/11/2020}23.11.2020</Date>
<TitreType>NOTICE TO MEMBERS</TitreType>
Subject:	<TITRE>Petition No 0560/2020 by Felice Allocca (Italian) on the alleged breach of consumers’ rights by the supply of vouchers for cancelled flights in the context of the COVID-19 outbreak</TITRE>
1.	Summary of petition
The petitioner raises concerns over the cancellation of most flights on the Italian territory following the adoption of the emergency measures to counter the spread of COVID-19. According to the petitioner, airline companies have been entitled by the Italian Decree Law No 18/2020, to supply vouchers instead of cash reimbursement for cancelled flight tickets in the context of the COVID-19 pandemic. The petitioner complains that this measure is in breach of consumers’ rights and freedom of choice established by Regulation (EC) No 261/2004. Finally, he claims that vouchers are non-refundable upon expiry date.
2.	Admissibility
Declared admissible on 22 June 2020. Information requested from Commission under Rule 227(6).
3.	Commission reply, received on 23 November 2020
Throughout the COVID-19 crisis, the Commission has been clear that passengers’ rights to reimbursement must not be limited due to COVID-19: if an air carrier cancels a flight, passengers have to be reimbursed the price of the ticket; vouchers can only be issued with the passenger’s agreement.
In response to the COVID-19 outbreak, Italy adopted legislation in March and April 2020 allowing carriers to offer passengers a voucher of the same amount as the price paid for the ticket, and valid for one year from the date of issue. Furthermore, the legislation confirmed that the issuance of the voucher fulfilled the reimbursement obligation and did not require any form of acceptance by the passenger. Consequently, the choice between reimbursing the passenger (in money) and issuing a voucher was made by the carrier; the passenger had no choice. Thus, carriers could make vouchers the sole form of reimbursement and hence make vouchers mandatory for passengers.
This Italian legislation was thus in breach of EU passenger rights regulations, notably with Regulation (EC) No 261/2004[footnoteRef:1] on air passenger rights. For this reason, the Commission launched infringement proceedings on 2 July 2020 against Italy for having taken measures imposing vouchers on passengers, thereby not complying with EU rules on passenger rights. [1:  Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing common rules on compensation and assistance to passengers in the event of denied boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91 (Text with EEA relevance) - Commission Statement, OJ L 46, 17.2.2004, p. 1–8.] 

In their reply of 5 August 2020, the Italian authorities explained that the respective law had been amended. According to these amendments, in respect of COVID-19 related cancellations of passenger services after 31 July 2020, passengers can no longer be forced to accept vouchers. They are entitled to a refund according to the relevant rules, i.e. the EU passenger rights regulations. 
At the same time, the amendments confirm that vouchers issued until 31 July 2020 in connection with COVID-19 related cancellations remain valid without acceptance by travellers; the period of validity of those mandatory vouchers has been extended from 12 to 18 months. However, passengers of air, rail, sea, inland water or land transport (road) can already request a refund in money 12 months after the date of issue.
In short, the law as amended brings Italy in conformity with the EU passenger rights regulations as regards cancellations after 31 July 2020 of passenger services by air, rail, sea, inland waterways and road. However, passengers who have received vouchers until 31 July 2020 will only be able to have them reimbursed, if not used, at the earliest 12 months after the date of issue. This negative effect for passengers is not repaired by the amendments of 17 July 2020. 
However, the new Italian law contains two important improvements for travellers who received a mandatory voucher under the temporary derogation: There is now a right to reimbursement in money at least at the end of a 12 month period from the date of issue of unused vouchers. In addition, all vouchers, i.e. the mandatory vouchers issued under the previous rules and the optional ones issued under the current rules, are now protected against the insolvency of the issuer, following in this respect the Commission’s Recommendation (EU) 2020/648[footnoteRef:2] of 13 May 2020. [2:  Commission Recommendation (EU) 2020/648 of 13 May 2020 on vouchers offered to passengers and travellers as an alternative to reimbursement for cancelled package travel and transport services in the context of the COVID-19 pandemic, OJ L 151, 14.5.2020, p. 10–16.] 

In view of the legislative changes made by Italy, the Commission decided to close the infringement proceedings against Italy. This position is justified with the objective of infringement proceedings under Article 258 of the Treaty on the Functioning of the European Union (TFEU), which is to bring back national legislation in compliance with Union law and not to provide redress to individuals.
In the individual case at hand, the petitioner has to rely on national legal remedies to enforce his rights, based on the jurisprudence of the Court of the European Union, notably in Cases C-6/90 and C-9/90 Frankovich and C-46/93 and C-48/93 Brasserie du Pêcheur.
Conclusion
Further to the infringement proceedings launched by the Commission, Italy brought its legislation back into compliance with the EU passenger rights rules.
The petitioner has to rely on national legal remedies to enforce his rights, based on the jurisprudence of the Court of the European Union, notably in cases Cases C-6/90 and C-9/90 Frankovich and C-46/93 and C-48/93 Brasserie du Pêcheur.
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