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NOTICE TO MEMBERS

Subject: Petition No 0288/2020 by Maurizio Zinesi (Italian), on behalf of the Five Star 
Movement, bearing two signatures, against a project to convert an 
incinerator in Sesto San Giovanni

1. Summary of petition

The petitioners complain about a possible breach of European legislation, in particular the 
Circular Economy Package of 4 July 2018, and Directive 2010/75/EU on industrial emissions, 
which established a requirement to apply the Best Available Techniques (BAT) inter alia to 
waste management installations.  In the light of the above legislation, he questions the legality 
of the construction of an innovative cluster for waste in Sesto San Giovanni (Milan), with the 
dual aim of converting an existing incinerator into a thermal plant to burn wet sewage sludge 
and into a second production line for the treatment of wet waste, for the production of biogas. 
The petitioners point out that the permits do not comply with the BAT requirement since, 
inter alia, the installation is located in the area of the Lambro river park, nor do they respect 
the waste hierarchy, in the context of a circular economy, according to which prevention, 
reuse and recycling take priority over incineration. They call therefore for the permits to be 
reviewed.

2. Admissibility

Declared admissible on 17 June 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 8 December 2020

The main issues raised by the petitioners, in particular concerning the vicinity of the Lambro 
river park, and the alleged disregarding of the waste hierarchy in the context of the Circular 
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Economy Action Plan1, are not directly related to the requirements of the Industrial Emissions 
Directive (IED)2 and their implementation in IED permits. For this reason, the provisions of the 
following legal instruments might in addition be relevant:

- the Waste Framework Directive3; and 

- the Environmental Impact Assessment Directive (the EIA Directive)4.

1. The Industrial Emissions Directive (IED) 

IED applicability implies that concerned installations (Annex I to the IED) operate according 
to conditions set in an environmental permit (Article 4 of the IED) based in particular on Article 
11, 14 and 15 of the IED requirements. Such installations must use the Best Available 
Techniques (BAT); comply with emission limit values (ELVs) for pollutant emissions to air 
and water and implement soil and groundwater protection measures as set out in the permit or 
in general binding rules.

When BAT conclusions for a given IED industrial activity are adopted (Article 13(5) of the 
IED), the competent authorities must reconsider permit conditions and ensure that the 
concerned existing IED installations comply with the updated permit within four years from 
their publication in the Official Journal of the European Union (Article 21(3) IED). BAT 
conclusions apply immediately to concerned new IED installations. BAT conclusions establish 
BAT-associated emission levels (‘BAT-AELs’), BAT-associated monitoring requirements and 
BAT-associated environmental performance levels (‘BAT-AEPLs’). Since BAT conclusions 
serve as a reference for setting permit conditions (Article 14(3) of the IED), BAT-AELs must 
be converted into emission limit values stipulated in the permits of the concerned IED 
installations (Article 15(3) of the IED) next to the BAT-associated monitoring (Article 16 of 
the IED). Whenever updating the permit conditions, the competent authorities must take the 
BAT-AEPLs into account.

Whilst BAT conclusions include information to promote resource efficiency and the circular 
economy in the operation of the installation, the IED does not define what types of waste 
treatment operations may be allowed or preferable for particular wastes. The IED focusses on 
the operation of installations; waste management, including the waste hierarchy implementation 
is regulated under waste law.

The Reference Documents on Best Available Techniques (BREF) for Waste Treatment (WT) 
and Waste Incinerators (WI) are available at https://eippcb.jrc.ec.europa.eu/reference. Both 
these BREFs have recently been updated and the BAT conclusions adopted are the reference 
for setting permit conditions for waste incinerators and waste treatment facilities within their 

1 COM(2020) 98 final.
2 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial 
emissions (integrated pollution prevention and control) Text with EEA relevance, OJ L 334, 17.12.2010, p. 17–
119.
3 Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and 
repealing certain Directives (Text with EEA relevance), OJ L 312, 22.11.2008, p. 3–30.
4 Directive 20111/92/ЕU on the assessment of the effects of certain public and private projects 
on the environment, OJ L 26, 28.1.2012, p. 1–21. 

https://eippcb.jrc.ec.europa.eu/reference
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scope.

Article 24 of the IED sets rules on access to information and public participation of the public 
concerned and non-governmental organisations (NGOs) - which may include the petitioner in 
the case at stake. If the installations are in the scope of the IED, the public must be given early 
and effective opportunities to express opinions and comments within the framework of the 
procedure consisting in granting or updating an IED permit, e.g. when BAT conclusions are 
adopted or when an IED installation plans to undertake a significant change. Details on 
participation are set out in Annex IV of the IED, which aims at ensuring a meaningful 
participation, i.e. a timely communication of information, a real opportunity to express 
comments, an obligation for competent authorities to take the results of the consultation into 
account, etc.

If a member of the public concerned or an NGO feels that its participation entitlement is 
breached (e.g. non-consultation), it is entitled to have access to a review procedure before a 
court of law or to an independent and impartial body established by national law to challenge 
the substantive or procedural legality of e.g. an IED permit granted to installations (Article 25 
of the IED).

2. The Waste Framework Directive  (WFD)

Pursuant to Article 13 of Directive 2008/98/EC on waste, Member States shall take the 
necessary measures to ensure that waste management is carried out without endangering human 
health, without harming the environment and, in particular:

(a) without risk to water, air, soil, plants or animals;
(b) without causing a nuisance through noise or odours; and
(c) without adversely affecting the countryside or places of special interest.

3. The Environmental Impact Assessment (EIA) Directive

The EIA Directive provides that Member States must ensure that, before development consent 
is given, projects likely to have significant effects on the environment by virtue, inter alia, of 
their nature, size or location are made subject to an assessment of the environmental effects. 
These projects are defined in Article 4, which refers to Annex I and II of the Directive. 

For projects listed in Annex I, an environmental impact assessment has to be carried out 
including consultations with the public and other authorities likely to be concerned by reason 
of their specific environmental responsibilities. For projects listed in Annex II, Member States 
have to determine, either through a case-by-case examination or according to thresholds or 
criteria, whether the project is to be made subject to an assessment because of its likely 
significant effects on the environment taking into account the relevant selection criteria set out 
in Annex III of the Directive. In the case where the Member State decides that the project will 
have significant effects on the environment, an environmental impact assessment has to be 
carried out.

It is up to competent national authorities to determine under which of the two Annexes the 
project referred to by the petitioner falls under.

Conclusion
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Based on the available information, there seems to be no evidence that would allow to conclude 
that non-compliance by the waste treatment or waste incineration installation with applicable 
EU law on industrial emissions had taken place. Yet, should the petitioner qualify as a member 
of the public concerned or as a representative of an NGO under the Italian legislation 
implementing the IED, he/she may be in a position to ask for a review of the legality of the IED 
permit as provided for under the IED. 

The Commission recalls that the primary responsibility for correctly implementing EU law and 
ensuring compliance of permits with EU law lies with the Member States. However, the 
Commission encourages the petitioner to enquire further on the matter with the environmental 
competent authorities (in particular ISPRA Ambiente). The petitioner could, for example, ask 
for the communication of inspection reports, or for the carrying out of a new inspection on the 
concerned installations. The petitioner is also encouraged to enquire further whether the ELVs 
set in the permit have been set in a way that ensures compliance with the IED BAT conclusions.

In line with the policy approach outlined in the 2016 Communication ‘EU Law: Better results 
through better application’5, should the evidence gathered point to a systemic breach of EU law, 
the Commission will consider further action, as appropriate.

5 OJ C 18, 19.1.2017, p. 10–20.


