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Subject:  Petition 0593/2020 by T.M. (German) on the legal provisions concerning the 
minimum annual leave for EU staff

1. Summary of petition

The petitioner draws attention to the varying legal provisions on minimum annual leave for EU 
staff. He calls for immediate and full implementation of the judgement of the European Court 
of Justice (C-579/12 RX-II), so that every EU staff member can exercise his or her rights with 
regard to the minimum period of annual leave.

2. Admissibility

Declared admissible on 10 August 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 8 December 2020

Introduction

The petitioner has submitted numerous petitions, many of which concern various rights of EU 
staff members and their families.

The petitioner requests that the rules on carry-over of annual leave for staff members of the 
European Union be brought into full compliance with the judgment of the Court of Justice of 
the European Union in case C-579/12 RX-II (Commission v. Strack). 

The regulatory framework on carry-over of annual leave to the next year is set out in the Staff 
Regulations and the Conditions of Employment of Other Servants of the Union1, as well as in 

1 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A01962R0031-20140501
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the rules adopted by Institutions implementing these Staff Regulations. The present 
observations concern the rules adopted within the Commission; staff of other EU Institutions 
may be subject to different rules.

Applicable rules

Article 57 of the Staff Regulations, which according to Articles 16, 91 and 131 of the Conditions 
of Employment of Other Servants applies by analogy also to temporary agents, contract agents 
and parliamentary assistants, stipulates that officials shall be entitled to annual leave of not less 
than 24 working days and no more than 30 working days per calendar year.

The first paragraph of Article 4 of Annex V to the Staff Regulations deals with the specific 
issue of carry-over of annual leave. It stipulates that where an official, for reasons other than 
the requirements of the service, has not used up all his/her annual leave before the end of the 
current calendar year, the amount of leave which may be carried over to the following year shall 
not exceed 12 days. 

Point III.e of the Annex to the Commission Decision C(2013) 9051 of 16 December 2013 on 
leave contains specific provisions regarding the carry-over of annual leave (see annex 1).

In June 2017, the Commission services issued Guidelines for the carry-over of annual leave 
above 12 days in case of long-term sick leave in order to comply with the principles set out in 
the Strack judgment (see annex 2).

Analysis

The EU courts have consistently underlined that the purpose of paid annual leave is to enable 
workers to rest in relation to the performance of the tasks which they are required to carry out 
under their contracts of employment, on the one hand, and to have a period of relaxation and 
leisure, on the other (judgment of 20 July 2016, Maschek, C-341/15, EU:C:2016:576, paragraph 
34 and the case-law cited). 

Paid annual leave is therefore based on the premise that the worker actually worked during the 
reference period. The objective of allowing the worker to rest presupposes that the worker has 
been engaged in activities which justify, for the protection of his/her safety and health, as 
provided for in Directive 2003/88/EC2, his being given a period of rest, relaxation and leisure. 
Accordingly, the entitlement to paid annual leave must in principle be determined according to 
the periods of actual work performed under the contract of employment (judgment of 4 October 
2018, Dicu, C-12/17, EU:C:2018:799, paragraph 28 and the case-law cited). 

It is only by way of exception that, in certain specific situations in which the worker is incapable 
of performing his duties, the right to paid annual leave cannot be made subject to the obligation 
to have actually worked (see, to that effect, judgment of 24 January 2012, Dominguez, C-
282/10, EU:C:2012:33, paragraph 20 and the case-law cited). That is the case, in particular, as 
regards workers who are absent from work because of sick leave during the reference period.

Paid annual leave should also as a rule be taken during the year in which it accrues. The EU 

2 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain 
aspects of the organisation of working time, OJ L 299, 18.11.2003, p. 9–19.
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courts have clarified that where a staff member has been prevented from taking annual leave 
because of sick leave during the reference period, a carry-over of such leave must be permitted 
and any carry-over period must be substantially longer than the reference period in respect of 
which it is granted (judgment of 20 November 2011, KHS, C-214/10, paragraphs 37 and 38). 
They concluded, inter alia, that a carry-over period of nine months is insufficient since it is 
shorter than the reference period (judgment of 3 May 2012, Neidel, C-337/10, paragraphs 42 
and 43), holding, rather, that it may reasonably be considered that a carry-over period of 15 
months is not contrary to the purpose of the right to paid annual leave (KHS, paragraph 43). 
The Strack case law has clarified that these principles also apply to staff members of the EU.

Conclusion

The Commission considers that its internal rules on carry-over of annual leave are fully in line 
with the applicable minimum standards as provided for by Directive 2003/887EC and the case 
law of the EU courts. 

The rules on annual leave adhere to the principle that annual leave accrues for the periods of 
service during which the staff member actually worked, while providing for such accrual also 
when a staff member was absent from work because of sick leave. 

While annual leave should be taken during the year for which it was granted, there is an 
automatic carry-over of 12 days of annual leave to the following year. If the staff member was 
not able to take the annual leave due to requirements of the service or because of sick leave, the 
rules provide for an extra carry-over beyond 12 days of annual leave. As required by the case 
law, the days of annual leave thus carried over can be used within a 15 month period after the 
carry-over. If the staff member was not able to use the days of extra carry-over in the ensuing 
15 month-period due to service-related reasons, the right to use these days is extended beyond 
this 15 month-period.

Annexes:

 Commission Decision C(2013) 9051 of 16 December 2013 on leave

 Guidelines for the carry-over of annual leave above 12 days in case of long-term sick 
leave in order to comply closely with the principles set out in the Strack judgment


