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NOTICE TO MEMBERS

Subject: Petition No 0709/2020 by G.L. (Belgian) on the alleged breach by the Belgian 
authorities of Regulation (EEC) No 1408/71 on pension calculations in the 
context of cross border employment

1. Summary of petition

The petitioner worked for many years as a self-employed person in Belgium and in the Grand 
Duchy of Luxembourg. In 1980, he was victim of an accident at work, after which he received 
a medical certificate of disability of more than 66%. The petitioner claims that, in the 
calculations for his retirement rights, the competent Belgian authorities (INASTI) did not take 
into account some of the periods the petitioner was under the more than 66% disability status 
in Luxembourg, in breach of Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on 
the application of social security schemes to employed persons and their families moving within 
the Community. The petitioner went to court but his appeal was denied.

2. Admissibility

Declared admissible on 12 October 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 18 January 2021

The Commission’s observations

European Union law in the field of social security provides for the co-ordination and not the 
harmonisation of Member States’ national social security systems (including also the European 
Economic Area (EEA) and Switzerland). This means that each Member State is free to 
determine the details of its own social security system, including which benefits are to be 
provided, the conditions for eligibility, how these benefits are calculated and what contributions 
should be paid. The rules on coordination of social security systems establishes common rules 
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and principles, which must be observed by all national authorities when applying national law. 
Nevertheless, it should be noted that given the disparities between the national social security 
legislations, moving from one Member State to another may be more or less advantageous for 
the insured person in terms of entitlements and contributions in any particular case.

One of the four main principles of Regulation (EC) No 883/20041 is the aggregation principle 
contained in Article 6, which obliges Member States to take into account all insurance periods 
completed in other Member States. The first part of the petition is that the Belgian authorities 
failed to take into account insurance contributions that the petitioner made to the Belgian 
authorities as a self-employed person. This assessment by a Member State authority of a 
citizen’s periods of insurance is a national issue. The Commission is not competent to intervene 
in such assessments under domestic law.

With regard to the second part of the petition concerning invalidity benefit, the criteria for 
determining the degree of invalidity is defined differently by Member States in national 
legislation which may lead to considerable differences in the determination of the degree of 
invalidity recognised by a Member State which consequently can affect the amount of the 
benefit awarded. Article 40(4) of Regulation (EEC) No 1408/712 provides that a decision taken 
by an institution of a Member State concerning the degree of invalidity of a person is binding 
on the institutions of any other Member State concerned only if there is concordance between 
the legislation of those Member States on conditions relating to the degrees of invalidity 
acknowledged in Annex V of the Regulation. In Annex V, each Member State authority 
acknowledges the schemes that they administer upon which the decision by that Member State 
as to degree of invalidity is binding in a corresponding Member State (concordance). 
Concordance between Belgium and Luxembourg on certain schemes is acknowledged in Annex 
V. It follows that in the petitioner’s case it would have been for the Belgian authorities to assess 
the petitioner’s claim for invalidity benefit, and the decision of the Luxembourg authorities as 
to the degree of invalidity of the petitioner would be binding on the Belgian authorities provided 
that the particular scheme was covered in Annex V. The Commission has no competence to 
investigate the assessment of the petitioner’s claim for invalidity benefit by the Belgian 
authorities as this is a Member State competence. It is noted that the petitioner has been advised 
by the Commission services over the years, that in the event that he is not satisfied with a 
decision by the Belgian authorities, to use all domestic remedies available to him to challenge 
that decision. He has been advised that only national courts can issue a warrant directed to an 
administrative body to reverse the decision of the national authorities or award damages for 
failure to comply with European Union law by a Member State administration.

Conclusion

In light of the information provided by the petitioner, it is not possible to conclude that EU law 
has been violated by the Belgian authorities. The two issues raised by the petitioner, namely, 
the failure of the Belgian authorities to take into account insurance contributions that the 
petitioner made to the Belgian authorities as a self-employed person and the assessment and 
determination of degree of invalidity, are both matters which are the competence of the Member 
State authority to assess. 
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