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NOTICE TO MEMBERS

Subject: Petition No 0062/2020 by Isaac Ibáñez García (Spanish) on upholding the 
right of members of the Court of Justice of the European Union to cast 
individual votes

1. Summary of petition

The petitioner points out that the judges at the Court of Justice of the European Union (CJEU) 
cannot cast individual votes in the judgments handed down by the Court. He takes the view that 
this runs counter to the democratic principle of transparency, which is fundamental to the 
European Union. The petitioner takes the view that the CJEU should not be allowed to ignore 
the principle of transparency. He points out that disagreement among judges is justified when 
the purpose of the ruling is to resolve a difficult issue or one relating to the way in which the 
law should be applied in future. In other contexts, acknowledgement of individual votes cast 
has been used to trace the development of case-law, without undermining the powers, including 
the power of enforcement, that are inherent in the pronouncement of a validly adopted 
judgment.

2. Admissibility

Declared admissible on 30 April 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 10 May 2021

The Commission’s observations

The Commission recalls that Article 35 of the Statute of the Court of Justice of the European 
Union states that “the deliberations of the Court of Justice shall be and shall remain secret”. 
Article 36 of the Statute of the Court of Justice of the European Union provides that “judgments 
shall state the reasons on which they are based. They shall contain the names of the Judges that 
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took part in the deliberations”. At this stage, the legal framework under which the Court of 
Justice of the European Union operates does not provide for the possibility for judges of the 
Court of Justice of the European Union or the General Court to cast individual votes in the 
judgments handed down by the Court.

The Commission further notes that proposals to introduce the possibility for judges to issue 
dissenting opinions have been already made, for example, most recently in an Opinion of the 
Committee on Constitutional Affairs to the Committee on Legal Affairs of the European 
Parliament on the proposal for a regulation of the European Parliament and of the Council 
amending the Statute of the Court of Justice of the European Union1. Such rules have however 
not been adopted to date.

The Commission takes the view that, while dissenting opinions could increase the transparency 
of the reasoning of the Court, the introduction of such a possibility risks undermining the clarity 
of the interpretation of EU law given by the Court of Justice of the European Union in its 
decisions, in addition to the interpretations already provided by the Advocate Generals in their 
opinions. Moreover, within the specific context of the jurisdiction of the Court of Justice of the 
European Union, such a mechanism could result in variations of the interpretation of EU law 
contained in the judgments of the Court, risking weakening the jurisdictional system of the 
Union.

Conclusion

For the reasons set out above, the Commission has in the past not supported initiatives to 
introduce the possibility for dissenting opinions in the EU judicature.

1 2018/0900(COD), available at: https://www.europarl.europa.eu/doceo/document/AFCO-PA-627917_EN.pdf.
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