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Subject: Petition No 0940/2020 by D.A. (Polish), on behalf of Aterima Group, on alleged 
barriers to cross-border trade by a Polish law company

1. Summary of petition

The petitioner writes on behalf a Polish law company with its registered office in Kraków, 
Poland. The petitioner alleges that unjustified allegations have been made by French authorities 
against the company, which may harm its good reputation on the market. According to the 
petitioner, a French local authority body addressed the President of the law company 
management board, stating that he was suspected of conducting illegal activity, in violation of 
Article L8821-3 of the French Labour Codes, and called on the President to attend a hearing. 
At the hearing, it transpired that the alleged offence consisted of the company operating 
regularly in France without registering an enterprise there. The petitioner draws attention to the 
distinction between the freedom to provide services and the freedom of establishment in EU 
law, stating that the freedom to provide services covers all services that are not provided on a 
permanent basis by the enterprise in the host Member State. As such, in petitioner’s opinion the 
law company activities does not fall within the remit of the freedom of establishment, but the 
freedom to provide services.

2. Admissibility

Declared admissible on 4 December 2020. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 9 June 2021

The Commission’s observations

One of the fundamental principles of the Single Market that follows from the Treaty on the 
Functioning of the European Union is that service providers can provide services in other 
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Member States without establishing themselves in the Member State of service provision (host 
Member State). The service providers can benefit from this right to provide services as far as 
their activity in that Member State does not meet the characteristics of a situation of 
establishment. 

Establishment involves the actual pursuit of an economic activity through a fixed establishment 
for an indefinite period1. By contrast, according to the case law of the Court of Justice of the 
European Union (CJEU), the freedom to provide services is characterised by the absence of a 
stable and continuous participation in the economic life of the host Member State2.

As the CJEU has consistently held, the distinction between establishment and provision of 
services needs to be made on a case-by-case basis, taking into account not only the duration but 
also the regularity, periodicity and continuity of the provision of services3. 

It is for national authorities and courts to assess the facts in individual cases and apply the 
criteria developed by the CJEU. However, obligations to register with national authorities are 
restrictions both as regards the freedom of establishment and the freedom to provide services 
and as such need to comply with the relevant provisions of the Treaty and secondary Union 
law.

Under the freedom of establishment, Member States may not require registration in the host 
Member State, unless such a requirement is non-discriminatory, justified by an overriding 
reason relating to the public interest and proportionate, and the objective pursued cannot be 
attained by means of a less restrictive measure. Similarly, under Union law rules regarding the 
free provision of services, any measure imposing a registration requirement with the national 
authorities must be non-discriminatory, justified and proportionate4. Member States cannot 
automatically apply the same conditions for establishment and the free provision of services, 
and the latter regime should be lighter. Account must be taken of the temporary and occasional 
nature of the service provision and of requirements that the service provider already is subject 
to in its Member State of establishment5. In particular, Member States cannot require a form of 
establishment or infrastructure, because this would amount to negation of the right to provide 
services6.

It is settled case law that EU law cannot be relied on for abusive or fraudulent ends7. The CJEU 
has applied the principle of prohibition of abuse of rights to both freedom to provide services8 
and freedom of establishment9.

Member States may put in place mechanisms for fighting the abuse of rights, but they need to 

1 Judgment in Case C-221/89, Factortame, paragraph 20. 
2 Judgment in Case C-131/01, Commission v Italy, paragraph 23.
3 Judgment in Case C-55/94, Gebhardt, paragraph 39, and Judgment in Case C-215/01, Schnitzer, paragraph 28.
4 Judgment in Case C-564/07 Commission v Austria, paragraphs 47 and 48.
5 Judgments in Case C-288/89 Gouda, paragraph 12 and in Case C-465/05 Commission v Italy, paragraph 63.
6 Judgment in Case C-205/84 Commission v Germany, paragraph 19 and Case C-279/02 Commission v Italy, 
paragraph 18.
7 Judgments in cases C-196/04, Cadbury Schweppes, paragraph 35 and C-251/16 Cussens and Others, paragraph 
27,  and  Judgment of the Grand Chamber of the CJEU in Joined Cases C-115/16, C-118/16, C-119/16 and 
C-299/16 N Luxembourg 1 et alia, paragraph 96.
8 Judgment in case C-148/91 Veronica Omroep Organisatie, paragraph 13.
9 Judgment in case C-212/97 Centros, paragraph 24.
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ensure at the same time the full protection of the genuine economic activity of businesses and 
the self-employed under the freedom to provide services and the freedom of establishment. 

More particularly, the CJEU has specified10 that national measure restricting a free movement 
right for the prevention of abusive practices may not be based on a general presumption of 
abusive practices. Rather, Member States will need to carry out a case-by-case assessment in 
order to determine, based on objective considerations, whether the case at hand concerns a 
wholly artificial arrangement. In that context it must be possible for the entities concerned to 
provide, without excessive administrative constraints, evidence as to the commercial 
justifications of the chosen scheme and to prove that their business activity was genuine. The 
specific objective of such restrictions must be to prevent conduct involving the creation of 
wholly artificial arrangements that do not reflect economic reality, with a view to escaping the 
fulfilment of obligations related to activities carried out on a national territory.

It is not clear whether and to what extent the cross-border provision of services included posted 
workers. However, in case it did, Article 4 of the Enforcement Directive on Posting of 
Workers11 provides criteria for the competent authorities to identify genuine posting and 
prevent abuse and circumvention. The criteria provided are to be considered as indicative 
factors in the overall assessment and therefore shall not be considered in isolation.

It is up to the competent national authorities, and in particular national courts or tribunals, to 
ensure that France applies its national law in a way that is compatible with the relevant 
provisions of the Treaty on the Functioning of the European Union, the Directives and the case 
law of the CJEU. It will be for the French national court to assess (1) whether the case at hand 
(a company established in Poland offering employment services to French customers without 
registering in France) amounts to genuine temporary and occasional service provision in France 
or regular operation in France without registering an enterprise there that amounts to simulation 
of service activity in the meaning of Article L8221-3 of the French Labour Code and (2) 
whether such provision of French law, if applicable to the case at hand, complies with Articles 
49 and 56 of the Treaty on the Functioning of the European Union. 

The petitioner is therefore invited to bring its case to the competent French court.

Conclusion

The Commission does not have sufficient elements and is not in a position to determine in this 
specific case whether the activities of the petitioner constitute a genuine provision of temporary 
and occasional services in France. 

The petitioner is invited to bring their case before the competent French court, which is best 
placed to assess the facts relating to individual cases in the context of applying the provisions 
of EU law. 

10 Judgment in case C-196/04 Cadbury Schweppes.
11 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement of 
Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and amending 
Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market Information System ( 
‘the IMI Regulation’ ) Text with EEA relevance, OJ L 159, 28.5.2014, p. 11–31.


