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<Commission>{PETI}Committee on Petitions</Commission>

<Date>{28/07/2021}28.7.2021</Date>
<TitreType>NOTICE TO MEMBERS</TitreType>
Subject:	<TITRE>Petition No 0817/2020 by Sara Høyrup (Danish) on the international abduction of a minor (personal case)</TITRE>
1.	Summary of petition
<TEXTE>The petitioner, a Danish citizen resident in Spain, complains that a group of people abducted her 14-year-old son in the autumn of 2019. The petitioner states that, having found her son, the Danish police left him in the hands of those people. The petitioner indicates that social services stripped her of the guardianship and custody of her child on the basis of accusations which are unfounded according to her own testimony. The petitioner points out that the Danish authorities failed to comply with the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children and that the Spanish authorities completely failed to offer any protection. The petitioner considers that she is discriminated against on the basis of her status as a single mother.</TEXTE>
2.	Admissibility
Declared admissible on 6 November 2020. Information requested from Commission under Rule 227(6).
3.	Commission reply, received on 28 July 2021
‘European Union law on parental responsibility matters is contained in Regulation (EC) No 2201/2003[footnoteRef:1] (‘the Brussels IIa Regulation’). The scope and objectives of the Regulation are based on the principle of mutual trust between the Member States’ legal systems. The Brussels IIa Regulation therefore focuses on the cross-border elements of parental responsibility proceedings by laying down common rules to determine which Member States’ courts and authorities are competent to deal with a case and how to recognise and enforce in one Member State a decision given in another Member State. It also contains specific rules concerning parental child abduction among Member States.  [1:  OJ L 338, 23.12.2003, p.1. ] 

The Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction[footnoteRef:2] (‘the 1980 Hague Convention’), which concerns the return of abducted children and which is supplemented by the Brussels IIa Regulation, discourages unilateral removals of children across borders by establishing a mechanism for the prompt return of the child to the State where the child was habitually resident before the abduction. The Brussels IIa Regulation goes further by harmonising jurisdiction for custody disputes and complements the return mechanism of the 1980 Hague Convention. To obtain the return of a child abducted from one Member State to another, the 1980 Hague Convention continues to apply in accordance with the terms of the Brussels IIa Regulation. [2:  https://www.hcch.net/en/instruments/conventions/full-text/?cid=24] 

The Hague Convention of 19 October 1996 on Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children[footnoteRef:3] (‘the 1996  Hague Convention’) applies in relations between Member States in matters of applicable law only since this subject is not covered by the Brussels IIa Regulation. The latter prevails over the 1996 Hague Convention in relations between Member States covered by the Regulation, that is, matters of jurisdiction, recognition and enforcement.  [3:  https://www.hcch.net/en/instruments/conventions/full-text/?cid=70
] 

Substantive family law issues, including the granting of custody rights, the arrangements for their exercise and the role of the social and child protection authorities in it are not governed by EU law, but by national law. The European Commission has no general powers to intervene in individual cases of possible rights violations, which are set in a purely national context and have no link with EU law. 
In the case at hand, the petitioner states that the Danish authorities did not comply with the 1980 Hague Convention and the 1996 Hague Convention, and that she was deprived from any protection by the Spanish authorities.
The Brussels IIa Regulation applies to all EU Member States except Denmark, pursuant to Protocol No. 22 on the position of Denmark annexed to the EU Treaties, and consequently it does not apply to the petitioner’s case. 
Furthermore, both Spain and Denmark are Party to the 1980 and the 1996 Conventions and, under public international law, should respect their provisions. The Commission is not competent to intervene in relation to the alleged misapplication by Denmark of these Conventions as Denmark is considered a third State, in relation to matters included in Title V of the Treaty on the Functioning of the European Union (TFEU), pursuant to the above mentioned Protocol No. 22 on the position of Denmark, annexed to the EU Treaties.
Conclusion
The Commission cannot pursue the matter raised in the petition, since it falls outside the scope of its competence.  
For the reasons explained above, it is for the petitioner to assert her rights before the courts by available legal remedies.’
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