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NOTICE TO MEMBERS

Subject: Petition No 1356/2020 by Serafín Romero Agüit (Spanish), on behalf of the 
Consejo General de Colegios Oficiales de Médicos (General Council of 
Official Medical Associations), on the infringement of Directive 2005/36/EC 
on the free movement of health professionals by the Spanish authorities

1. Summary of petition

The petitioner considers that Royal Decree-Law 29/2020 of 29 September 2020 on urgent 
measures on teleworking in the Public Administrations and Human Resources of the National 
Health System (SNS)was approved under the exceptional conditions of an overburdened 
health system and overstretched care system. The aim of this law is to alleviate the shortage 
of healthcare workers required by the healthcare system as a whole. The General Assembly of 
the Spanish General Council of Official Medical Associations, whom the petitioner 
represents, requested the withdrawal of the abovementioned legislation on the basis, inter alia, 
of the following reasons: The aforementioned Royal Decree Law was drawn up without the 
participation of the medical profession; the substance of the law constitutes an attack on the 
specialised training system, which to date has represented the best of the Spanish health 
model; the content of the Royal Decree affects the official qualifications required, the 
curricula and the working conditions for an advanced quality health care system. The 
petitioner considers, in the interests of quality of care and patient safety, that the decision to 
grant, even temporarily, the competences of medical specialists to doctors who have not 
obtained their qualifications is wrong and that it runs counter to European legislation, in 
particular Directive 2005/36/EC on the recognition of professional qualifications, and to the 
minimum harmonisation of training in relation to emergency measures against COVID-19. 
The petitioner points out that the recruitment, albeit exceptionally, of doctors who do not have 
a specialist qualification, in order to carry out tasks specific to a specialist, is a clear breach of 
the mandatory EU rules on qualifications and the harmonisation of minimum conditions in the 
European Union, as well as of the recommendations of the Commission in this regard. The 
petitioner also highlights the possible failure of the Spanish authorities to comply with 
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Council Directive 93/16/EEC to facilitate the free movement of doctors and the mutual 
recognition of their diplomas, certificates and other evidence of formal qualifications and with 
Council Directive 86/457/EEC on specific training in general medicine.

2. Admissibility

Declared admissible on 12 May 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 28 July 2021

‘According to Article 168(7) of the Treaty on the Functioning of the European Union (TFEU), 
it is the competence of the Member States to define their health policy and to decide on the 
organisation and delivery of their health services and medical care. These competences have to 
be used within the limits of the principles of non-discrimination and proportionality of the 
fundamental freedoms set out in the Treaties.

The relevant EU rules on the recognition of professional qualifications are set out in Directive 
2005/36/EC (“the Directive”). This Directive constitutes the European legal framework for 
cross-border recognition of professional qualifications. In addition, the Directive sets out in 
Articles 24, 25 and 28 the minimum training requirements for the professions of doctor, 
specialist doctor and general practitioner respectively. 

These requirements essentially include the minimum number of years of training, level of 
training institutions and minimum number of teaching hours. For basic medical training, in 
addition, basic knowledge and skills requirements are defined. No provision concerning any 
type of doctor in the Directive, however, refers to the reserve of specific activities.

In reality, the activities reserved to medical doctors differ from Member State to Member State, 
as according to Article 168(7) TFEU, this competence lies primarily with the Member States. 
Such reservations are considered under EU law as a restriction of establishment, which needs 
to be justified in the light of the objective pursued. Since 31 July 2020, the Directive on 
proportionality tests before introducing new measures for regulated professions (Directive 
2018/958/EU), addresses this aspect for future regulation explicitly in its Article 7(2) second 
sub-paragraph lit(a). 

It is therefore essentially a decision to be made by the Member State concerned whether, in the 
context of COVID-19 or in general, it wants to open up certain activities to other medical or 
para-medical professions or even to trainee doctors for specialisations. EU law does not impose 
any exclusive reservation of specific activities for medical doctors or any other profession. 

The only restrictions that are linked to the minimum training requirements is that persons who 
are not fully qualified in line with the Directive are not allowed to use the professional titles 
mentioned in Annex V of the Directive and shall not carry out the scope of activities that are 
the same or closely comparable as that of a medical profession. This point has been explicitly 
clarified by the Commission in the context of the COVID-19 guidelines it has issued on 7 May 
20201.

1 https://ec.europa.eu/info/sites/default/files/guidance-movement-health-professionals-harmonisation-training-

https://ec.europa.eu/info/sites/default/files/guidance-movement-health-professionals-harmonisation-training-covid19_en.pdf
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Conclusion 

Directive 2005/36/EC does not foresee any exclusive reservation of activities with regard to 
any type of medical doctor. The only restriction that is linked to the minimum training 
requirements is that persons who are not fully qualified in line with the Directive are not allowed 
to use the professional titles mentioned in Annex V to the Directive and shall not carry out the 
scope of activities that are the same or closely comparable to that of a medical profession. Thus, 
none of the information that the petitioner brings forward indicates a breach of EU law by Spain. 
Therefore, the Commission does not have a basis to intervene on behalf of the petitioner. 
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