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NOTICE TO MEMBERS

Subject: Petition No 0067/2021 by N.D.G. (Portuguese) complaining that the United 
Kingdom did not let him apply for pre-settled status 6 days before Brexit

1. Summary of petition

The petitioner complains that on 24 December 2020, the UK government banned travel to South 
Africa for health reasons and therefore on entering the UK from South Africa. As a result, dual 
citizenship holders who arrived from South Africa as EU citizens and requested pre-settled 
status were deported and sent back to South Africa. This deprived these citizens of their right 
to apply for pre-settled status as provided for in the Withdrawal Agreement. The petitioner calls 
for all EU citizens affected by this situation to be granted the right to apply for and receive such 
status.

2. Admissibility

Declared admissible on 12 May 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 12 August 2021

The Commission's observations 

Article 21(1) of the Treaty on the Functioning of the European Union (TFEU) stipulates that 
every citizen of the Union shall have the right to move and reside freely within the territory of 
the Member States, subject to the limitations and conditions laid down in the Treaties and by 
the measures adopted to give them effect. 

The respective limitations and conditions are to be found in Directive 2004/38/EC on the right 
of citizens of the Union and their family members to move and reside freely within the territory 
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of the Member States  (hereinafter “the Free Movement Directive”1).

Until 31 December 2020, EU free movement law continued to apply to and in the United 
Kingdom in accordance with Article 127(1) of the Withdrawal Agreement2.

Given that the United Kingdom did not decide to align with the Council Recommendation on 
the temporary restriction on non-essential travel into the EU3, and that Council 
Recommendation (EU) 2020/14754 (which applied in December 2020) concerned only travel 
between the Member States, the United Kingdom could restrict entry to its territory for EU 
citizens travelling from a third country, such as South Africa, in accordance with the following 
general principles.

Under the Free Movement Directive, Member States may restrict EU citizens’ entry to and exit 
from their territory on public health grounds, among others for diseases with epidemic potential 
as defined by the relevant instruments of the World Health Organisation. The 
Coronavirus/COVID-19 qualifies as such a disease.

When doing so, Member States have to comply with the safeguards laid down in the Free 
Movement Directive, in particular the principles of proportionality and non-discrimination. 
Measures based on public health grounds can cover a large number of persons, such as travellers 
from specific areas for entry restrictions. Measures must be proportionate and non-
discriminatory. Regarding proportionality, a distinction must be made between EU citizens who 
are residents in an EU Member State and those who are not.  

The United Kingdom had to treat EU citizens who were residents in its territory like its own 
nationals and therefore had to allow them entry into its territory. In addition, the Commission 
is of the opinion that EU citizens who return from an area affected by COVID-19, such as South 
Africa, should be required to undergo self-isolation or similar measures, rather than be denied 
entry. 

In any case, any refusal of entry decision had to comply with the procedural safeguards of 
Articles 30 and 31 of the EU Free Movement Directive, which requires that a restriction 
decision:

 is made in writing and notified to the person concerned;

 informs, precisely and in full, of the grounds on which it is based;

1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the 
right of citizens of the Union and their family members to move and reside freely within the 
territory of the Member States amending Regulation (EEC) No 1612/68 and repealing 
Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 
90/364/EEC, 90/365/EEC and 93/96/EEC, OJ L 158, 30.4.2004, p. 77.
2 Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland 
from the European Union and the European Atomic Energy Community, OJ L 29, 31.1.2020, 
p. 7.   
3 Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary restriction on 
non-essential travel into the EU and the possible lifting of such restriction, OJ L 208I, p.1.
4 Council Recommendation (EU) 2020/1475 of 13 October 2020 on a coordinated approach to 
the restriction of free movement in response to the COVID-19 pandemic, OJ L 337, p. 3.
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 specifies the court with which the person concerned may lodge an appeal, the time limit for 
the appeal and, where applicable, the time allowed for the person to leave (at least one 
month from the date of notification, unless there is a duly substantiated urgency) and

 can be appealed against in front of domestic courts that can examine the legality of the 
decision, as well as of the facts and circumstances on which it is based.

The Withdrawal Agreement grandfathers residence rights in the UK for those EU citizens and 
their family members who resided in the UK in accordance with EU law by 31 December 2020 
and who continue to reside there thereafter. Part Two of the Withdrawal Agreement provides 
for residence rights, rights of entry and exit, the recognition of professional qualifications, and 
social security coordination (see Articles 9 to 39 of the Withdrawal Agreement).

As legal residence under EU law on free movement of persons does not require continuous 
physical presence in the host State, Article 11 of the Withdrawal Agreement ensures that 
persons who were temporarily absent from the territory of the host State by 31 December 2020 
are still considered as legally resident and consequently protected by the Withdrawal 
Agreement.

However, those EU citizens, who did not start to reside in the UK in accordance with EU law 
before 31 December 2020 are not protected by the Withdrawal Agreement. This is the case also 
where EU citizens were prevented from entering the United Kingdom based on restrictions to 
fight the Coronavirus/COVID-19 pandemic. 

Conclusion

The United Kingdom could – in accordance with the general principles of EU free movement 
law – put in place entry restrictions for EU citizens seeking to enter its territory from a third 
country, such as South Africa, before 31 December 2020. Those entry restrictions could 
distinguish between resident and non-resident EU citizens.

Since 1 January 2021, the United Kingdom is no longer bound by EU free movement law and 
is a third country for the purposes of the EU’s temporary restriction on non-essential travel into 
the EU. 

Only those EU citizens, who started to reside in the United Kingdom in accordance with EU 
law before 31 December 2020, are covered by the Withdrawal Agreement. 


