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NOTICE TO MEMBERS

Subject: Petition No 1056/2020 by Emiel Höjdefors Kjälled (Swedish), on behalf of 
The Anti-Discrimination Bureau Stockholm South and The Anti-
Discrimination Bureau Uppsala, bearing 2 signatures, on the restrictions of 
the rights of LGBTQ families in Sweden and the alleged discrimination 
against them

1. Summary of petition

The petitioner is a legal counsel and submits the petition on behalf of a homosexual couple 
who is member of the LGBTQ community. Their son was born in Spain through assisted 
reproduction. In 2017, the family moved to Sweden where they found out that the Swedish 
Tax Agency did not recognise the family relationship between one of the parents and her son. 
Currently, this parent is registered in Sweden as a legal parent of her son. Nevertheless, the 
couple contested the initial non-recognition decision, but exhausted all domestic remedies in 
Sweden without success. The petitioner claims that these decisions by the Swedish authorities 
violate the right of free movement of LGBTQ families within the EU, breach their right to a 
family life and violate the principle of the best interest of the child. In addition, they allege 
that the LGBTQ families are discriminated against by the Swedish authorities on the basis of 
sex and sexual orientation in comparison to married different sex couples who benefit from 
the presumption of paternity.

2. Admissibility

Declared admissible on 23 December 2020. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 21 September 2021

The right for every citizen of the Union to move and reside freely within the territory of the 
Member States is based on Article 21 of the Treaty on the Functioning of the European Union. 
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The limitations and conditions to which this right is subject, are to be found in Directive 
2004/38/EC1 on the right of citizens of the Union and their family members to move and reside 
freely within the territory of the Member States. 

This Directive respects fundamental rights and freedoms as recognised in particular by the 
Charter of Fundamental Rights of the European Union. In accordance with the prohibition of 
discrimination contained in the Charter, Member States should implement the Directive without 
discrimination between the beneficiaries of this Directive on grounds such as sex, race, colour, 
ethnic or social origin, genetic characteristics, language, religion or beliefs, political or other 
opinion, membership of an ethnic minority, property, birth, disability, age or sexual orientation. 

The Court of Justice of the European Union (CJEU) has issued a number of important rulings 
on the rights of family members, in particular children, of EU citizens in free movement, 
covering various aspects of citizens’ lives. In case C-336/94, Dafeki, for example, the Court 
held, that the citizens’ free movement rights can be exercised irrespective of any recognition of 
documents relative to the personal status of workers in the law of the host Member State. 

In case C-673/16, Coman, the Court found that the definition of ‘spouse’ under Commission 
Directive Directive 2004/38/EC extends to spouses in same-sex marriages regulated by the laws 
of other Member States. As a consequence, a host Member State (or the home Member State, 
in case of return of an EU citizen after exercise of free movement rights) must consider such 
persons as ‘spouse’ for the purposes of enabling them to exercise the rights they enjoy under 
EU law. In this case, the Court stated explicitly that the obligation for a Member State to 
recognise a marriage between persons of the same sex concluded in another Member State in 
accordance with the law of that State, for the sole purpose of granting a derived right of 
residence to a third-country national, would not undermine the institution of marriage in the 
first Member State, which is defined by national law and falls within the competence of the 
Member States. The Court further clarified that the obligation to recognise such marriages, 
concluded in another Member State in accordance with the law of that State, is confined to the 
sole purpose of enabling such persons to exercise the rights they enjoy under EU law.

In SM, case C-129/18, the Court found that any parent-child relationship, whether biological or 
legal, is covered by the terms ‘direct ascendants’ in Article 2 of Directive 2004/38/EC. This 
includes adopted children, since adoption creates a parent-child relationship. As a consequence, 
the children concerned fall within the scope of EU free movement rules as ‘core’ family 
members where their biological or adoptive parents exercises free movement rights, and 
automatically enjoy a derived right of free movement. In particular, the notion of ‘parent-child 
relationship’ is an autonomous notion in EU law, and does not depend on definitions in Member 
State laws, nor on recognition of that relationship under host Member State rules.

The CJEU has, to date, expressly issued several rulings on the rights of children of EU citizens 
in free movement, in particular as workers or self-employed. Amongst these rights are equal 
treatment as regards admission to education2, to scholarships awarded under an agreement of 

1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of 
the Union and their family members to move and reside freely within the territory of the Member States amending 
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 
75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA relevance), OJ L 158, 
30.4.2004, p. 77–123.
2 Case 9/74, Casagrande.
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the host Member State in an area outside the scope of the Treaty on the Functioning of the 
European Union (TFEU)3, reductions of public transportation costs for large families4, rights 
in connection with handing down or registration of surnames of children in conformity with the 
rules of Member States of origin5.

According to Article 51(1) of the Charter of Fundamental Rights of the European Union, the 
Charter applies to Member States only when they are implementing European Union law. When 
implementing Directive 2004/38/EC, Member States must respect fundamental rights such as 
Article 21 on non-discrimination, Article 7 on the right to personal and family life and Article 
24 on the rights of the child. When the matter does not relate to the implementation of EU law, 
it is for Member States to comply with fundamental rights in accordance with their national 
legislation and international human rights obligations, including deriving from the UN 
Convention on the Rights of the Child.

According to CJEU case law, Article 7 of the Charter must be read in a way which respects the 
obligation to take into consideration the child’s best interests, recognised in Article 24(2) of 
that Charter, and taking into account the fundamental right of a child to maintain on a regular 
basis personal relationships and direct contact with both of his or her parents, stated in Article 
24(3) (see, to that effect, Case C-540/03 Parliament v Council, paragraph 58, C-400/10, McB, 
para. 60 and others). Article 7 of the Charter must be given the same meaning and the same 
scope as Article 8(1) of the European Convention on Human Rights (ECHR), as established in 
Article 52(3) of the Charter.

Besides the recognition of family relationships in another Member State in accordance with the 
law of that State for free movement purposes, the establishment and recognition of family 
relationships are governed by national law. This has been clarified by the Union legislator in 
Union instruments on family law: the Regulation on maintenance obligations6 states that “the 
establishment of family relationships continues to be covered by the national law of the Member 
States”7, and the Regulation on matrimonial property regimes8 explains that “this Regulation 
should not apply to other preliminary questions such as the existence, validity or recognition of 
a marriage, which continue to be covered by the national law of the Member States”9. 

National law provisions on the recognition of a family relationship established in another 
Member State diverge and are not consistent with each other. This means that family 
relationships established under the law of one Member State, in particular in the context of 
rainbow families, are not always recognised when the family travels or moves to another 
Member State. The lack of recognition of a family relationship (for example, the parenthood of 
a child) in one Member State may result in severing a family relationship established in another 
Member State, and to the rights and obligations derived from family relationships (for example, 

3 Case 235/87, Metteucci.
4 Case 32/75, Cristini.
5 C-148/02, Garcia Avello, and C-541/15, Freitag.
6 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and 
enforcement of decisions and cooperation in matters relating to maintenance obligations, OJ L 7, 10.1.2009, p. 1–
79.
7 Recital 21.
8 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced cooperation in the area of 
jurisdiction, applicable law and the recognition and enforcement of decisions in matters of matrimonial property 
regimes, OJ L 183, 8.7.2016, p. 1–29.
9 Recital 21.
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tax advantages, maintenance obligations, succession rights or health-related authorisations) not 
being granted to all members of the family in the second Member State. This lack of recognition 
of a family relationship may lead to citizens and their families deciding not to travel or take up 
residence in another Member State, thereby making it more difficult to exercise the right to free 
movement within the Union.

Although substantive family law falls under the competence of Member States, the Union can 
adopt legislation on family law with cross-border implications (Article 81 TFEU). The Union 
has thus adopted a number of instruments on family law and succession with the stated objective 
of creating, maintaining and developing an area of freedom, security and justice in which the 
free movement of persons and access to justice are ensured10.

The risk experienced by rainbow families in cross-border situations of their child-parent 
relationships being severed is addressed in the Commission’s lesbian, gay, bisexual, trans, non-
binary, intersex and queer (LGBTIQ) Equality Strategy 2020-202511, adopted on 12 November 
2020, which announces that the Commission will propose a horizontal legislative initiative on 
the mutual recognition of parenthood between Member States, that is, the recognition in one 
Member State of the parenthood established in another Member State. This Strategy also 
announces that the Commission will review the 2009 guidelines on free movement12 in 2022 
and that the reviewed guidelines will reflect the diversity of families, and hence contribute to 
facilitating the exercise of free movement rights for all families, including rainbow families.

Conclusion

The free movement acquis and the relevant case law already provides a certain number of 
safeguards for all children and families of EU citizens in free movement or considering 
exercising free movement rights. 

The Commission will continue to foster equality for all citizens through legal actions and policy 
initiatives. In particular, the Commission will propose a horizontal legislative initiative on the 
mutual recognition of parenthood between Member States and will review the 2009 guidelines 
on free movement reflecting the diversity of families. 

In the light of the above, the Commission does not intend to follow up on the petitioner’s 
grievance.

10 See Regulation 2201/2003 (Brussels IIa Regulation, on matrimonial and parental responsibility matters), recital 
1; Regulation 1259/2010 (Rome III, on divorce and legal separation), recital 1; Regulation 4/2009 (maintenance 
obligations), recital 1; Regulation 650/2012 (succession), recital 1; Regulation 2016/1103 and Regulation 
2016/1104 (property regimes of marriages and registered partnerships), recital 1; Regulation 2019/1111 (Brussels 
IIa recast, on matrimonial and parental responsibility matters), recital 3.
11 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0698

12 COM(2009) 313 final.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0698

