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NOTICE TO MEMBERS

Subject: Petition No 1021/2020 by Iván Esteve Girbes (Spanish) on the management of 
the COVID-19 pandemic in Spain

1. Summary of petition

The petitioner denounces the lack of resources and staff for managing the COVID-19 crisis in 
Spain owing to the scant or non-existent foresight on the part of the administration. He 
denounces that this resulted in the issuing of priority orders in health care and the allocation of 
resources during hospitalisation. He denounces the fact that old peoples’ homes were 
abandoned by the administration, the lack of material and human resources, and that the most 
affected old peoples’ homes were not medicalised. He complains that no comprehensive plan 
has been drawn up for the management of the pandemic and that no committees have been set 
up to assess the different actions undertaken in order to learn about errors made and improve 
the management of the pandemic. He denounces the lack of reinforcements in health care. He 
complains that the government engaged in procurement procedures, which were not 
transparent. He calls for the actions taken to manage the pandemic to be looked into and studied 
so as to analyse and correct mistakes made and for recommendations to be made with the aim 
of contributing to the adoption of a more effective preventive strategy and more effective 
preventive measures.

2. Admissibility

Declared admissible on 4 February 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 27 September 2021

The Commission's observations 

The European Commission is coordinating a common European response to the COVID-19 
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pandemic. It has taken resolute action to reinforce public health sectors and mitigate the socio-
economic impact in the European Union, mobilising all means at its disposal to help EU 
Member States coordinate their national responses and providing objective information about 
the spread of the virus and effective efforts to contain it. 

The COVID-19 pandemic is an unprecedented challenge for Europe and the world, with far-
reaching impacts not only on public health but also on our everyday lives, society and economy. 
The Commission continues to work closely with EU Member States, supported by the European 
Centre for Disease Prevention and Control (ECDC) and the European Medicines Agency 
(EMA), in particular. 

However, the responsibility for the organisation and delivery of health and care services falls 
within the competence of EU Member States. Article 168(7) of the Treaty on the Functioning 
of the European Union (TFEU) stipulates that the Union respects the responsibilities of the 
Member States for the definition of their health policy, and for the organisation and delivery of 
health services and medical care, including the management of health services and medical care 
and the allocation of the resources assigned to them. Article 153 equally outlines the supporting 
and complementing role of the Union in the field of social security and social protection of 
workers.

In addition, the Commission supports the activities of Member States in the field of health and 
long-term care via the European Semester by monitoring policy developments as well as 
proposing Country Specific Recommendations. 

The Country Specific Recommendations1 adopted on 20 July 2020 in the framework of the 
European Semester, call on the Spanish authorities to improve the resilience of the health 
system. The Country Specific Recommendations emphasise that persons with disabilities and 
the older people in residential care have been particularly exposed during the crisis and their 
continued access to medical and social care, including emergency and intensive care services, 
needs to be ensured. Later on, efforts should concentrate on addressing structural problems, 
which derive from certain shortfalls in investment in physical infrastructures, shortcomings in 
the recruitment and working conditions of health workers, in regional disparities, insufficient 
coordination between different levels of government, need to reform the primary care and to 
develop e-health solutions. 

Long-term care is gaining increasingly more attention at the EU level. Principle 18 of the 
European Pillar of Social Rights, proclaimed by the Council, the European Parliament and the 
Commission, states that everyone has the right to affordable long-term care of good quality, in 
particular home-care and community-based services. Similarly, principle 16 of the European 
Pillar of Social Rights states that everyone has the right to timely access to affordable, 
preventive and curative health care of good quality. Using the European Pillar of Social Rights 
as a guiding compass, the Commission is looking with Member States at a number of challenges 
that all Member States face, including the need to improve long-term care quality and ensure 
sufficient and properly skilled long-term care workforce.

The EU promotes cooperation among Member States through the Social Open Method of 
Coordination, including through facilitating mutual learning. In this regard, the Commission 
works with Member States by sharing best practices and providing expertise. The new Report 

1 https://data.consilium.europa.eu/doc/document/ST-8428-2020-INIT/en/pdf
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on Long-Term Care2 produced jointly by the Commission and the Social Protection Committee 
provides a state of play of long-term care provision and key challenges across the EU. It also 
provides a first analysis of the impact of the COVID-19 pandemic. Furthermore, as part of the 
European Pillar of Social Rights Action Plan3, the Commission proposed an initiative on Long-
term Care in 2022. This initiative should set a framework for policy reforms to guide the 
development of sustainable long-term care that ensures better access to quality services for 
those in need.

Thus, Union action in the area of health and social policies complements national policies but 
cannot supersede them. It is up to national governments to decide on specific COVID-19 
containment measures based on each country’s epidemiological and social situation and on the 
way to enforce them. In principle and during the COVID-19 pandemic, national or regional 
authorities retain the responsibility for the specific response measures, including in long-term 
care facilities.

Therefore, the Commission does not have the competence to ‘carry out a special investigation 
into the Spanish Government in order to establish the various infringements of fundamental 
rights’, referred to by the petitioner. This does not fall within the remits of competence of the 
Commission. 

In line with Article 35 of the Charter of Fundamental Rights of the EU, everyone has the right 
to benefit from medical treatment under the conditions established by national laws and 
practices4. However, the Commission cannot impose obligations on EU Member States to 
implement specific measures. 

It is important to ensure that vulnerable populations, such as older persons in long-term care 
facilities are protected from infection with COVID-19, and that they are treated effectively if 
infected. Older persons, often having complex health needs, are at increased risk of developing 
serious diseases due to COVID-19. In addition, and depending on their individual situation, 
they could be more exposed than other population groups to social isolation due to COVID-19 
containment measures imposed by national governments. Ensuring the health and safety of all 
population groups is a priority for the Commission in its response to the COVID-19 pandemic.

Since the beginning of the pandemic, the ECDC has stressed the need to protect those most at 
risk of COVID-19, including older persons. Already in its Rapid Risk Assessment of 8 April5, 
the ECDC highlighted the vulnerability of older persons in long-term care facilities and the 
importance of infection control measures to protect vulnerable populations. In a special Rapid 
Risk Assessment of 19 November6, the ECDC warned about an increase in fatal cases of 
COVID-19 among long-term care facility residents in the EU/EEA and the UK, providing 

2 https://ec.europa.eu/social/main.jsp?catId=738&langId=en&pubId=8396
3 https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-
and-investment/european-pillar-social-rights/european-pillar-social-rights-action-plan_en 
4https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012P/TXT
5 https://www.ecdc.europa.eu/en/publications-data/rapid-risk-assessment-coronavirus-disease-
2019-covid-19-pandemic-eighth-update
6 https://www.ecdc.europa.eu/sites/default/files/documents/Increase-fatal-cases-of-COVID-
19-among-long-term-care-facility-residents.pdf
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https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-investment/european-pillar-social-rights/european-pillar-social-rights-action-plan_en
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elaborated guidance on e.g. testing, isolation and management of residents and staff.

The ECDC has also underlined the importance of strengthening infection prevention control in 
residential facilities and has updated its guidance on this matter7. In addition, it has produced 
recommendations on improving surveillance in long-term care facilities8. The ECDC has 
compiled online resources for prevention and control of COVID-19 in long-term care facilities, 
containing guidance, guidelines, reports, strategies, action plans, training courses and/or 
research projects regarding COVID-19 in long-term care facilities to aid healthcare 
professionals, scientists, administrators at long-term care facilities, and public health 
professionals for preparedness, and prevention and control of COVID-19 in these settings9.  To 
note that these online resources also include reference to guidance from Spain10.  ECDC has 
further issued guidance on support to medically and socially vulnerable individuals, which 
includes inter alia the elderly11. The ECDC has also produced guidelines for the implementation 
of non-pharmaceutical interventions against COVID-1912 with the overall goal of protecting 
the most vulnerable individuals.

In relation to essential health related products, the Commission has made nearly EUR 100 
million available for the procurement of essential health-related products, such as personal 
protective equipment and medicines for the prevention and treatment of COVID-19, as well as 
services to facilitate the quality and use of such products. The Commission has also directly 
purchased of over 20 million rapid antigen tests for up to another EUR 100 million, financed 
by the Emergency Support Instrument (ESI)13. The Commission is working closely with 
Member States to assess the available stocks of personal protective equipment (PPE) in the EU. 
The Commission has also issued a recommendation to Member States on COVID-19 testing 
strategies, including the use of rapid antigen tests14.

Democracy, the rule of law and fundamental rights are founding values of the European project. 
The Commission has made clear from the outset that the response to this health crisis must fully 
respect of the fundamental principles and values as set out in the Treaties.

Emergency measures must be limited to what is necessary, strictly proportionate, and be in line 

7 https://www.ecdc.europa.eu/en/publications-data/infection-prevention-and-control-and-
preparedness-covid-19-healthcare-settings
8 https://www.ecdc.europa.eu/sites/default/files/documents/covid-19-long-term-care-facilities-
surveillance-guidance.pdf
9 https://www.ecdc.europa.eu/en/all-topics-z/coronavirus/threats-and-outbreaks/covid-
19/prevention-and-control/LTCF-resources 
10https://www.mscbs.gob.es/profesionales/saludPublica/ccayes/alertasActual/nCov/document
os/CRONICOS20200403.pdf and 
https://www.imserso.es/imserso_01/actualidad/2020/abril/IM_130491 
11 https://www.ecdc.europa.eu/en/publications-data/guidance-medically-and-socially-
vulnerable-populations-covid-19 
12 https://www.ecdc.europa.eu/en/publications-data/covid-19-guidelines-non-pharmaceutical-
interventions
13 https://ec.europa.eu/info/live-work-travel-eu/coronavirus-response/emergency-support-
instrument_en 
14https://ec.europa.eu/health/sites/default/files/preparedness_response/docs/covid19_testingstr
ategies_recommendation_en.pdf
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with constitutionally enshrined safeguards, as well as European and international standards.

Moreover, governments must make sure that such measures are subject to regular scrutiny, fully 
respecting democratic checks and balances. Effective national checks and balances upholding 
respect for the rule of law are key to ensuring that any such restrictions on our rights are limited 
to what is necessary and proportionate, limited in time and subject to oversight by national 
parliaments and courts. 

The Commission is monitoring the emergency measures taken in all Member States, including 
Spain, as regards their impact in particular on the rule of law, on fundamental rights and on EU 
law. The Commission will continue monitoring the emergency measures taken in all Member 
States, until they are lifted.

The Commission recalls that, under the Treaties on which the European Union is based15, it has 
no general powers to intervene with the Member States in the area of fundamental rights. It can 
only do so, if an issue of EU law is involved. According to its Article 51(1), the Charter applies 
to Member States only when they are implementing EU law16. 

As the organisation of and the delivery of healthcare services are the competence of Member 
States, it appears that the matter to which the petitioner refers is not related to the 
implementation of EU law. In such cases, it is for Member States, including their judicial 
authorities, to ensure that fundamental rights are effectively respected and protected, in 
accordance with their national legislation and Constitution, as well as their international human 
rights obligations, such as Articles 2 and 8 of the European Convention on Human Rights. The 
petitioner may wish to seek redress at national level through the competent national authorities, 
such as through an ombudsman or through the courts. 

Conclusion

The Commission will continue to support and coordinate a European response to the COVID-
19 pandemic. This will happen in cooperation with EU Member States, which are responsible 
for the introduction and enforcement of specific COVID-19 containment measures. Together 
with the ECDC, the Commission will also continue to provide technical guidance to Member 
States. Ensuring the health and safety of all population groups is a priority for the Commission 
in its response to the COVID-19 pandemic.

However, the definition and organisation of the specific response measures remains the 
responsibility of Member States’ competent public health authorities. Thus, the European 
Commission cannot carry out an investigation into the Spanish Government’s response to the 
pandemic as that is not part of its remit of competence, but it will continue to work with all 
Member States, including Spain, to support their efforts, emphasizing the need to protect with 
priority the most vulnerable. It is the responsibility of Member States to decide on the 
implementation of health measures and the conditions under which this is done, in accordance 
with their national legislation and Constitution, as well as their international human rights 
obligations.

15 Treaty on European Union and Treaty on the functioning of the European Union
16 https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:12012P/TXT&from=EN
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