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NOTICE TO MEMBERS

Subject: Petition No 1202/2020 by J.H. (Spanish) on the action of the Spanish 
Government and Congress of Deputies in adopting Royal Decree 926/2020 of 
25 October 2020 declaring the state of alarm to contain the spread of 
infections caused by SARS-CoV-2 and its extension for a period of 6 months

1. Summary of petition

The petitioner denounces the approval of the declaration of the state of alarm and its extension 
for a period of 6 months by means of the Resolution of the Congress of Deputies of 29 October 
2020 ordering the publication of the decision to authorise the extension of the state of alarm to 
contain the spread of infections caused by SARS-CoV-2, which was declared by Royal Decree 
926/2020 of 25 October. The petitioner considers that there is a clear risk of a serious violation 
of the EU values by Spain. He also believes that citizens’ rights, human rights and fundamental 
rights, including the protection of minorities as laid down in the EU Treaties and the Charter of 
Fundamental Rights of the European Union, should be protected within the territory of the EU. 
The petitioner points out that the extension of the state of alarm for such a long period implies 
a waiving of constitutionally established parliamentary scrutiny and affects the fundamental 
rights of citizens, which are suspended for 6 months. The petitioner states that rights enshrined 
in both the Spanish Constitution and the Charter of Fundamental Rights of the European Union 
(right to freely choose one’s residence and freedom of movement, right of assembly, freedom 
of worship and religion) are suspended. The petitioner denounces that the approval of a 6-month 
extension of the state of alarm is a constitutional and democratic anomaly. The petitioner 
considers that the rules of political control have been changed, in breach of the 1978 
Constitution, with the legislative body renouncing its role of control and oversight of the 
executive. The petitioner states that the 6-month absence of a parliamentary mechanism for 
effective control through the Spanish Congress of Deputies of the state of alarm may constitute 
a violation at European level of the democratic principle and core values of the rule of law, 
which the European institutions have to safeguard. The petitioner calls for appropriate measures 
to be taken to safeguard the rights concerned and, moreover, to restore those rights, because 
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there is a risk of a serious breach by a Member State of the principles common to the EU 
Member States.

2. Admissibility

Declared admissible on 19 April 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 17 September 2021

The petition

The petitioner is of the opinion that the declaration of the state of alarm by Spain – and its 
extension – to fight the COVID-19 outbreak, violates EU fundamental values and is in breach 
of the fundamental rights of Spanish citizens.

In particular, the petitioner points to the lack of parliamentary scrutiny on the extension of the 
state of alarm and is of the opinion that that measure has been adopted and extended in breach 
of the democratic principle and leaving the executive without any oversight. He considers this 
to be in breach of the rule of law.

The petitioner also refers to the breach of several fundamental rights as enshrined in the EU 
Charter of Fundamental Rights, including the right to move freely within one’s country, the 
right to assembly, and the freedom of worship and religion.

The Commission’s observations 

Democracy, the rule of law and fundamental rights are founding values of the European project. 

Over the past months, several governments took emergency measures to address the health 
crisis caused by the outbreak of the coronavirus. 

The Commission has made clear from the outset that the response to this crisis must fully 
respect the fundamental principles and values as set out in the Treaties. Emergency measures 
must be limited to what is necessary, strictly proportionate, clearly restricted in time, and in line 
with constitutionally enshrined safeguards, as well as European and international standards. 
Moreover, governments must make sure that such measures are subject to regular scrutiny, fully 
respecting democratic checks and balances. 

The Commission is closely monitoring the emergency measures taken in all Member States, 
including in Spain, and their impact, in particular, on the rule of law, on fundamental rights, 
and on EU law more broadly. 

Rule of law relevant aspects were reflected in the second Rule of Law Report published by the 
Commission on 20 July 20211. In particular, the 2021 Rule of Law Report country chapter on 
Spain acknowledges that emergency powers were used, as the Spanish government declared a 

1https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-
law/rule-law-mechanism/2021-rule-law-report/2021-rule-law-report-communication-and-
country-chapters_en

https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-mechanism/2021-rule-law-report/2021-rule-law-report-communication-and-country-chapters_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-mechanism/2021-rule-law-report/2021-rule-law-report-communication-and-country-chapters_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-mechanism/2021-rule-law-report/2021-rule-law-report-communication-and-country-chapters_en
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state of alarm on three different occasions. The report reflects that the third state of alarm was 
approved by the Congress and extended to 9 May 2021; this was less restrictive in comparison 
to the first state of alarm and designated the autonomous governments as competent authorities 
for the implementation of the emergency measures. The report also refers to the constitutional 
review carried out by the Constitutional Court, as on 14 July 2021 the Court declared 
unconstitutional some provisions of the Royal Decree declaring the first state of alarm in 
relation to limitations to the freedom of movement. 

With specific regard to the alleged violation of the right to move freely within one’s country 
and of the freedom of assembly, the Commission recalls that, according to its Article 51(1), the 
Charter applies to Member States only when they are implementing European Union law. 

The rules restricting the movement of nationals within the Member States’ territory fall within 
the competence of the Member States. The same applies to the definition and application of 
rules governing the exercise of the right to freedom of assembly and the participation in or 
holding of public demonstrations and events, including religious gatherings.

In such cases, it is for Member States, including their judicial authorities, to ensure that 
fundamental rights are effectively respected and protected, in accordance with their national 
legislation and Constitution, as well as their international human rights obligations. 

Conclusion

The Commission will continue monitoring developments in all Member States until all 
emergency measures are lifted.

The Commission will remain very vigilant on how emergency measures which affect the rule 
of law, fundamental rights and democratic values are phased out in the Member States.


