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1. Summary of petition

The petitioner complains that there has recently been an increase in illegal immigration, mainly 
in the Canary Islands. The petitioner points out that the local authorities are seeking help in 
resolving a situation in which the unauthorized arrival of migrants is continuing to increase, 
with the result that they are being overwhelmed. The petitioner calls for action by the European 
Union and considers that the policies implemented by Directive 2002/90/EC and the Council 
Framework Decision of 28 November 2002 on the strengthening of the penal framework to 
prevent the facilitation of unauthorised entry, transit and residence should be stepped up 
because they are not being properly implemented.

2. Admissibility

Declared admissible on 4 March 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 30 September 2021

The New Pact on Migration and Asylum1 provides a comprehensive European approach, 
bringing together policy in the areas of migration, asylum, integration and border management, 
recognising that the overall effectiveness depends on progress on all fronts. It aims at creating 
faster, seamless migration processes and stronger governance of migration and borders policies, 
supported by modern IT systems and more effective EU agencies. In the New Pact, the 
Commission announced an EU action plan against migrant smuggling for the period 2021-2025.

1 COM(2020)609.
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The EU has developed different frameworks to tackle migrant smuggling. Its core objective is 
to disrupt the business model of criminal organisations that put migrants’ lives at risk while 
avoiding risks of criminalising those who assist migrants in distress. The ‘Facilitators 
Package’2  constitutes the penal legal framework that the EU adopted in 2002 to define the 
offence of facilitation of unauthorised entry, transit or residence in the EU and to set out related 
criminal sanctions. In particular, Directive 2002/90/EC – the Facilitation Directive – obliges 
Member States to impose criminal sanctions in relation to anyone who, in breach of laws, 
intentionally assists a non-EU country national to enter or transit through an EU country, or for 
financial gain, a non-EU country national to reside in an EU country. 

On 23 September 2020 the Commission presented its ‘Guidance on the implementation of EU 
rules on definition and prevention of the facilitation of unauthorised entry, transit and residence’ 
within the New Pact on Migration and Asylum3. The 'Guidance' clarifies that humanitarian 
assistance mandated by law can never be criminalised. Furthermore, it invites Member States 
to use the possibility provided for by Directive 2002/90/EC to distinguish between activities 
not mandated by law and carried out for the purpose of humanitarian assistance and activities 
that aim to facilitate irregular entry or transit and allow for the exclusion of the former from 
criminalisation.

The Commission is closely monitoring the developments and the recent increase in irregular 
arrivals to Spain, especially to the Canary Islands4. In this context, the Commission is 
committed to support national authorities in ensuring international protection to those eligible 
for it and the fight against migrant smuggling, in accordance with the EU policies on 
immigration (Articles 79 and 80 of the Treaty on the Functioning of the European Union (TFEU) 
and further developments).5

On 6 November 2020, the Commissioner for Home Affairs, Ylva Johansson, visited the Canary 
Islands, with the Spanish Minister of Interior, Grande-Marlaska. Commissioner Johansson 
recognised the tremendous efforts of the Spanish Government, law enforcement agencies, 
regional and local authorities in managing the situation and stressed that the challenge to 
address irregular arrivals was the challenge of the EU. She underlined the paramount 
importance of strengthening comprehensive migration partnerships with non-EU countries of 
origin and transit to address the root causes of irregular migration and to fight migrant 
smuggling jointly to save lives. She announced her intention to continue engaging with key 
partners in Africa. Commissioner Johannsson stressed the right to access asylum for those in 
need of international protection and the need for stepping up quick and effective returns from 
the Canary Islands for those not entitled to such protection. 

The Commission is providing financial support to Spain through the Asylum, Migration and 
Integration Fund (AMIF) and the Internal Security Fund (ISF) during the period 2014-2020, 

2 Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit and 
residence and Council Framework Decision 2002/946/JHA of 28 November 2002 on the strengthening of the penal 
framework to prevent the facilitation of unauthorised entry, transit and residence. These instruments were adopted 
together and are commonly referred to as the ‘Facilitators Package’.
3 C(2020)6470.
4 According to information at the Commission’s disposal, 8 889 people have arrived to Spain in 2021 (up to 16 
May) by sea, an increase of 67.7% compared to the same period in 2020 (5 380 arrivals). The arrivals to the Canary 
Islands (4 995) are more than double compared to 2 116 in the same period in 2020, representing almost 56% of 
the total arrivals by sea. 
5 Immigration policy | Fact Sheets on the European Union | European Parliament (europa.eu)

https://ec.europa.eu/info/sites/info/files/commission-guidance-implementation-facilitation-unauthorised-entry_en.pdf
https://ec.europa.eu/info/sites/info/files/commission-guidance-implementation-facilitation-unauthorised-entry_en.pdf
https://ec.europa.eu/info/publications/migration-and-asylum-package-new-pact-migration-and-asylum-documents-adopted-23-september-2020_en
https://www.europarl.europa.eu/factsheets/en/sheet/152/immigration-policy
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including the use of emergency support for specific projects, such as increasing the reception 
capacity on the Canary Islands. Additionally, the Commission is also increasing the operational 
support on the ground through the European Border and Coast Guard Agency (Frontex). Joint 
operations are carried out along the southern coast (Joint operations Indalo throughout the year, 
and Minerva during the summer period) and in the Canary Islands to support Spanish police in 
identifying and registering irregular migrants arriving by sea, and collecting information about 
criminal groups involved in people smuggling.

The renewed AMIF and ISF programmes will continue to support Spain in the period 2021-
2027 with a considerably increased financial allocation. The choice of priorities for funding 
under the programmes is first and foremost a decision by the relevant national authorities. One 
of the key features of the programming and implementation of the funds is the principle of 
partnership; building on the multi-level governance approach and the involvement of relevant 
partners. The Commission encourages national authorities to carry out proper consultations for 
the preparation of the new programmes.

Conclusion

The Commission considers that a holistic European approach is needed to ensure an effective 
management of migration issues, encompassing all stages of the migratory process. The fight 
against migrant smuggling is an important component of this comprehensive framework, which 
will be further reinforced and needs to be implemented by national and European authorities 
working in close cooperation.

In support of Spanish authorities, the Commission has granted funds through the Asylum, 
Migration and Integration Fund (AMIF) and Internal Security Fund (ISF) during the period 
2014-2020. In addition, operational support has been given in the form of joint operations 
coordinated by Frontex to curb the arrival of irregular migrants, both in the Mediterranean and 
in the Canary Islands. The renewed financial programmes will continue to support Spain in the 
period 2021-2027 with a considerably increased financial allocation. 


