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Subject: Petition No 0277/2021 by X.E.P. (Spanish), on behalf of Fundaçao 
Montescola, on the right of access to environmental information

1. Summary of petition

The petitioner complains about Portugal’s interpretation of the requirements regarding access 
to environmental information, which limits and hinders participation by citizens by reducing 
access to a 30-day public consultation period. He explains that a company submitted to the 
Portuguese Environment Agency an environmental impact assessment for open-cast mining at 
the Mina do Barroso and the residents of nearby Covas do Barroso were not adequately 
informed about it. Having submitted a request to access the environmental impact assessment 
reports, the mine plan, and the reports and investigations of the authorities themselves, the 
request was denied 50 days after the legal deadline had expired. The petitioner believes that 
this infringes Article 15 of Law 26/2016 of 22 August 2016 on access to administrative and 
environmental information, transposing into Portuguese law Directives 2003/4/EC and 
2003/98/EC, particularly with regard to the requirement to provide a comprehensive 
justification in writing for any total or partial refusal to grant document access, and details of 
the administrative and judicial remedies to appeal that decision.

The authorities argue that the environmental impact report is still being analysed and that, 
when appropriate, the procedure will be publicised via a public consultation for a period of 
30 working days. The petitioner feels that that approach restricts the opportunity for 
participation and analysis, and that it is insufficient in this case given the thousands of pages 
of project documentation to be examined. Moreover, the public consultation does not cover a 
considerable volume of the information requested, such as the reports issued during the 
procedure. He also believes that this approach infringes the Aarhus Convention because the 
phrase ‘in the course of completion’ refers to the process of preparing the information or 
document requested, not some decision-making process for which the information or 
document in question has been prepared.
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2. Admissibility

Declared admissible on 18 June 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 27 September 2021

‘The petitioner, a Spanish Foundation located in Galicia, refers to a project for open-cast mining 
at the Mina do Barroso in Portugal. The petitioner claims that the request to access the 
environmental impact assessment report and other documents was denied by the Portuguese 
authorities infringing Directives 2003/4/EC1 and 2003/98/EC2, and the Aarhus Convention3.

The Commission’s observations

The project referred to by the petitioner falls under the scope of the Environmental Impact 
Assessment (EIA) Directive.4 The EIA Directive provides that Member States must ensure that, 
before development consent is given, projects likely to have significant effects on the 
environment by virtue, inter alia, of their nature, size or location are made subject to an 
assessment of the environmental effects. These projects are defined in Article 4, which refers 
to Annex I and II of the Directive. Open-cast mining falls under Annex II, point 2(a). For such 
projects, there is no automatic obligation for conducting an EIA. Member States have to 
determine, either through a case-by-case examination or according to thresholds or criteria, 
whether the project is to be made subject to an assessment because of its likely significant 
effects on the environment, taking into account the relevant selection criteria set out in Annex 
III of the Directive. Amongst the selection criteria to be used by the respective competent 
authorities to determine if an Annex II project should be subject to an EIA are the cumulation 
with other existing and/or approved projects, the use of natural resources, as well as the 
environmental sensitivity of geographical areas likely to be affected by project. If the Member 
State decides that the project will have significant effects on the environment, an EIA has to be 
carried out. 

According to the information available, the project in Portugal might have a transboundary 
impact in Spain. The EIA Directive contains particular provisions concerning environmental 
impact assessment in a transboundary context that could apply in this case. 

In line with the Aarhus Convention, the EIA Directive also includes specific provisions on 
public participation in decision-making and access to justice in environmental matters, allowing 
the citizens and non-governmental organisations to challenge decisions breaching the Directive 
before the national courts or an independent administrative body.

The petitioner also mentions Directive 2003/4/EC on public access to environmental 

1 Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to 
environmental information and repealing Council Directive 90/313/EEC, OJ L 41, 14.2.2003, p. 26–32.
2 Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on the re-use of 
public sector information, OJ L 345, 31.12.2003, p. 90–96.
3 UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice 
in Environmental Matters.
4 Directive 2011/92/EU on the assessment of the effects of certain public and private projects on the environment, 
as amended by Directive 2014/52/EU, OJ L 26, 28.1.2012, p. 1–21.
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information. This Directive guarantees the right of access to environmental information held 
by or for public authorities. It is also in line with the Aarhus Convention by providing that 
applicants should be able to seek an administrative or judicial review of the acts or omissions 
of a public authority in relation to a request.

Conclusion 

Compliance with EU law falls primarily with the national authorities, including judicial ones, 
who are better placed to assess individual situations such as the one referred to by the petitioner, 
and intervene if necessary. Moreover, the EIA Directive and Directive 2003/4/EC on public 
access to environmental information, as transposed in Portuguese law, contain specific 
provisions related to access to justice. Given that this petition relates to an individual case of 
possible bad application of EU law by a specific project and that the Commission focuses its 
enforcement action on issues of wider principle, general practices, and systematic failures to 
comply with EU law5, the Commission cannot provide further follow-up to this petition.’

5 Communication “EU law: Better results through better application”, C(2016)8600


