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NOTICE TO MEMBERS

Subject: Petition No 0204/2021 by F.O. (German) on Spanish tax requirements 
allegedly non complaint with European case law

1. Summary of petition

The petitioner complains that Spanish tax authorities require submission of information about 
any assets and real estate above 150 million Euro and located abroad. He claims that is 
contrary to the jurisprudence of the European Court of Justice.

2. Admissibility

Declared admissible on 7 June 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 8 October 2021

Spanish legislation obliges resident taxpayers to report on real estate, bank accounts and some 
financial assets held abroad where their value exceeds €50 000 through the form 720. No similar 
obligation exists concerning assets located in Spain. 

Failure to comply with that obligation has the following consequences: (i) the classification of 
the assets as unjustified property gains and their inclusion in the general taxable amount 
irrespective of the date of acquisition of the assets concerned, (ii) the imposition of a 
proportional fine of 150 % and (iii) the imposition of flat-rate fines. 

The Commission considers that these three consequences and their detailed rules of application 
constitute disproportionate restrictions, which affect, inter alia, the free movement of capital 
that makes it less attractive for Spanish resident taxpayers to invest abroad. 

The Commission fully acknowledges the right of Spain to require taxpayers to provide the 
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Spanish tax authorities with information on certain assets held abroad. This obligation is 
justified by the need to guarantee effective fiscal supervision, a justification considered by the 
Court of Justice of the European Union (CJEU) as a legitimate justification for restricting the 
EU fundamental freedoms under specific conditions, in particular compliance with the principle 
of proportionality. 

However, those three consequences penalise the failure to comply with the obligation to provide 
information in a very strict manner, without taking into account the fact that the Spanish tax 
authorities already have, or could have, the information in question under the system of 
exchange of information in the field of taxation provided for by EU law.

Consequently, the Commission opened an infringement procedure (NIF 2014/4330) and sent a 
reasoned opinion to Spain on 16 February 2017 inviting Spain to eliminate the above breaches 
of EU law. 

Since Spain did not put its legislation in conformity with EU law, the Commission decided to 
refer the case to the CJEU on 22 October 2019. The case was registered under number C-
788/19, Commission versus Spain1. 

On 15 July 2021, the Advocate General issued their opinion in the case C-788/19 and the 
judgment is now pending.

Conclusion

It is for the CJEU to decide if the above features of the Spanish legislation on declarative 
obligations violate EU law. If that were the case, the Commission would take the necessary 
steps to ensure that the Spanish authorities comply with the judgment. 

1 https://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=C-788/19
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