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1. Summary of petition

The petitioner explains that according to Article 82 of the General Data Protection Regulation 
(GDPR), any person who has suffered material or non-material damage as a result of an 
infringement of the Regulation has the right to compensation. In the petitioner's view, the 
European legislator has neither sufficiently specified in the recitals when non-material 
damage exists nor named examples of possible non-material damages. According to the 
petitioner, such a specification would be a considerable relief for the affected parties, as they 
would then only have to prove that one of the examples mentioned in the recitals applies. 
Currently, however, the German courts use the existing loophole and increasingly assume a 
de minimis limit and reject damages for minor violations of the GDPR. For example, 
according to the case law of the German courts, a refusal to provide information under Article 
15 of GDPR does not justify a compensation for damages, but only constitutes a fine, of 
which the affected parties have nothing. In addition, the German courts place high demands 
on the proof of damage, although according to the GDPR the controller or processor must 
prove that it is not in any way responsible for the event giving rise to the damage. The 
petitioner believes that the German case law contradicts the meaning of the regulation and 
that the German courts are increasingly breaking EU law, as the European Court of Justice is 
responsible for the interpretation of EU law. The petitioner asks the European Parliament to 
clarify the recitals of the GDPR, in particular with regard to non-material damages, in order to 
avoid further misjudgements by German courts.

2. Admissibility

Declared admissible on 9 July 2021. Information requested from Commission under Rule 
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227(6).

3. Commission reply, received on 12 October 2021

The petition 

The petitioner asks for clarification of the recitals of the General Data Protection Regulation 
(GDPR)1, in particular with regard to non-material damage. He claims that a lack of 
specification regarding non-material damage leads the German courts to (i) reject requests for 
compensation for minor violations of the GDPR, setting a minimum level of damage to claim 
for compensation and (ii) shift on data subjects the burden of proof as regards the non-material 
damage.

The Commission’s observations

The GDPR gives data subjects the right to receive compensation from controllers or processors 
for both material and non-material damage, as a result of the infringement of the Regulation. 
Recital 146 stipulates that “the concept of damage should be broadly interpreted in the light of 
the case-law of the Court of Justice in a manner which fully reflects the objectives of this 
Regulation”, Recitals 75 and 85 provide for a list of examples of non-material damage, which 
however cannot be considered as exhaustive. The intention of the legislator was indeed to leave 
it to the national courts to further specify the concept of non-material damage in specific cases 
based on the principles set in the Regulation and in the Treaties, under the supervision of the 
Court of Justice of the European Union (CJEU). National courts are already moving in this 
direction and, recently, the CJEU received questions for further clarifications on this matter (in 
case C-300/21, Österreichische Post). 

It is also important to recall that the right to compensation and the imposition of penalties, 
including administrative fines, have different objectives. 

The right to compensation aims at restoring the situation of data subjects in case they suffered 
a (non-material) damage as a result of an infringement (Recital 146, Article 82 GDPR). It aims 
at restoring the status quo ante the infringement that caused the damage, and it is provided in 
favour of the data subject. By contrast, imposing penalties and fines are means to enforce the 
GDPR. The compensation is not an additional element of the punishment imposed on the 
controller since such a use would lead in essence to a recognition of punitive damages and to a 
duplication of the penalties. This, however, is not the ratio legis behind non-material damage. 

As regards the burden of proof, the data subject is required to prove the damage suffered to 
claim for compensation.

Conclusion

Recitals 75, 85 and 146 of the GDPR provide for indications on the concept of non-material 
damage that can be further clarified by national courts in line with the principle set in the 

1 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of 
natural persons with regard to the processing of personal data and on the free movement of such data, and repealing 
Directive 95/46/EC (General Data Protection Regulation), OJ L 119, 4.5.2016, p. 1–88.



CM\1241695EN.docx 3/3 PE699.118v01-00

EN

Regulation and in the Treaties, as well as under the supervision of the Court of Justice of the 
European Union. 

The compensation of non-material damage is not an additional element of the punishment 
inflicted on the controller.


