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NOTICE TO MEMBERS

Subject: Petition No 0531/2021 by Jean-Paul Mosnier (French), on behalf of 
Association MALINE (Mouvement d’Actions pour le Littoral, la Nature et 
l’Environnement), bearing 9 signatures, on the extension of the harbour of 
La Tremblade

1. Summary of petition

The petitioners denounce that France has infringed the EU Framework Directive on Water 
(2000/60/EC) through the extension of the La Tremblade port-channel, authorised by 
Prefectoral Decree No 08-30 DISE/DDE of 19 August 2008, which provides for the digging of 
a 1,5-hectare water basin for recreational sailing. The construction began in the first half of 
2019. The moulded walls were partially constructed prior to the digging of the basin. During 
the works on the site, the residents found that their wells have been drained, while the water 
from the wells had remind at an almost normal level for the season when the works stopped. 
The developer (Community of Agglomération Royan Atlantique — CARA) indicated that the 
watertight bottom would not be built, as well as the complete perimeter of the basin by the 
moulded walls. The end of the works and the launching of the basin was scheduled for June 
2021. The petitioners think that this construction is in breach of the principle of non-degradation 
of water bodies laid down in the European Framework Directive and of the protection of 
groundwater (Directive 2009/147/EC) because of the lack of sealing of the port basin, which 
would allow a connection between water from the basin and the water from the aquifer, and 
will result in an intrusion of salted water into the water table. 

Moreover, the petitioners note that Directives 92/43/EEC and 2009/147/EC have not been 
complied with because salinisation of the sweet marshes will result in destruction of natural 
habitats of Community interest, destruction of faunistic and floristic species of Community 
interest and destruction or disappearance of part of avifauna. 

To these systematic violations of EU law, the petitioners add that the provisions of Directive 
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2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access 
to environmental information have not been complied with. They complain that none of the 
websites of the French authorities responsible for the proper execution of the port works at La 
Tremblade would allow access to the environmental information specific to that project.

2. Admissibility

Declared admissible on 22 June 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 7 October 2021

Water protection:
The Water Framework Directive (WFD)1 and Groundwater Directive (GWD)2, require Member 
States to comply with the principle of non-deterioration of the water status and to take measures 
to prevent and limit inputs of pollutants into groundwater.

Saline intrusion:
In accordance with Art 3 of the GWD, a groundwater body shall be considered to be of good 
chemical status when:

(a)  the relevant monitoring demonstrates that the conditions set out in Table 2.3.2 of Annex V 
to Directive 2000/60/E are being met (one of the conditions implies that the chemical 
composition is such that the concentrations of pollutants do not exhibit the effects of saline or 
other intrusions); or 
(b) the values for the groundwater quality standards listed in Annex I and the relevant threshold 
values established in accordance with Article 3 and Annex II are not exceeded at any monitoring 
point in that body or group of bodies of groundwater; or 
(c)  the value for a groundwater quality standard or threshold value is exceeded at one or more 
monitoring points but an appropriate investigation in accordance with Annex III confirms that 
[..] the concentrations of pollutants exceeding the groundwater quality standards or threshold 
values are not considered to present a significant environmental risk, taking into account, where 
appropriate, the extent of the body of groundwater which is affected [..] and the other conditions 
for good groundwater chemical status set out in Table 2.3.2 in Annex V to Directive2000/60/EC 
are being met. 

The latter conditions imply also that the concentrations of pollutants are such as not to lead to 
any significant damage to terrestrial ecosystems, which depend directly on the groundwater 
body. Further, changes in water conductivity should not indicate a saline or other intrusion into 
the groundwater. Article R. 212-12 of the French code de l'environnement transposes these 
dispositions. If there is saline intrusion, this could lead to deterioration of the groundwater 
status.

The French authorities are responsible for determining the measures needed to achieve the 

1 Directive 2000/60/EU of the European Parliament and of the Council of 23 October 2000 establishing a 
framework for Community action in the field of water policy, OJ L 327, 22.12.2000.
2 Directive 2006/118/EC of the European Parliament and of the Council of 12 December 2006 on the protection 
of groundwater against pollution and deterioration, OJ L 372, 27.12.2006.
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objectives of non-deterioration of water bodies and for fulfilling the obligations of the 
aforementioned directives.  

Potential exemption under article 4 (7) WFD:
Under very strict conditions, Member States may justify a potential deterioration of status under 
Article 4(7) WFD. This only applies in case of new modifications to the physical  characteristics 
of a surface water body or alterations to the level of bodies of groundwater. As a result, it cannot 
justify a deterioration of chemical status resulting from direct discharges or input of pollutants, 
but only where this is the indirect result of physical modifications or alterations (as may be the 
case in a project for the construction of a port).

Where a new project could entail deterioration of good status or compromise the achievement 
of good status of the water body it relates to, it can be authorised, only if the conditions outlined 
in Article 4(7) of the WFD are met. 

A correct implementation of Article 4(7) implies therefore a preliminary assessment of potential 
deterioration and, should such deterioration be likely, detailed justification in accordance with 
the criteria set out in Article 4(7) WFD, an assessment of any alternatives that are better for the 
environment and not disproportionately costly or technically impossible and mitigation to 
minimise the impact.
 
In this context, a Guidance document (n°36)3 on exemptions to environmental objectives has 
been developed under the so-called ‘Common Implementation Strategy’ (CIS) in the 
framework of the Water Framework Directive.

Each exemption under article 4 (7) must be reported in the River Basin Management Plan 
(RBMP) of the River Basin District Adour Garonne.

Assessment of the situation:
In June 2021 the extension of the harbour was almost finished and operational. The petitioners 
argue that the port is not sealed, which is likely to create a leak of salt water into the fresh water 
connected aquifer.

According to the information available to the Commission, the relevant groundwater body 
FRFG075 has been reported in the second RBMPs (2016-2021) as being in good chemical and 
quantitative status4 and no exemptions have been applied. This seems also to be the case in the 
draft version of the third River Basin Management Plan (2022-2027). The data invoked by the 
petitioner are very recent and hence cannot be verified by the Commission on the basis of the 
information reported to us by the French authorities under the WFD. The petitioners were urged 
to raise the issue of potential deterioration of chemical status as a result of saline intrusion, in 
the framework of the ongoing public consultation of the draft third River Basin Management 
Plan5.

It is unclear whether the potential deterioration of the water body, as a result of the port 

3 https://circabc.europa.eu/sd/a/e0352ec3-9f3b-4d91-bdbb-
939185be3e89/CIS_Guidance_Article_4_7_FINAL.PDF
4 WISE, Water Information System: Water Framework Directive - 2nd River Basin Management Plans 
(europa.eu)  
5 https://www.eau-grandsudouest.fr/politique-eau/bassin/consultation-projet-sdage-pdm-2022-2027

https://circabc.europa.eu/sd/a/e0352ec3-9f3b-4d91-bdbb-939185be3e89/CIS_Guidance_Article_4_7_FINAL.PDF
https://circabc.europa.eu/sd/a/e0352ec3-9f3b-4d91-bdbb-939185be3e89/CIS_Guidance_Article_4_7_FINAL.PDF
https://maps.eea.europa.eu/wab/WaterFrameworkDirective/
https://maps.eea.europa.eu/wab/WaterFrameworkDirective/
https://www.eau-grandsudouest.fr/politique-eau/bassin/consultation-projet-sdage-pdm-2022-2027
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construction, has been actually assessed prior to the granting of an authorisation in the Arrêté 
préfectoral of 2008.

However, please already note that the Commission, in its assessment of the French 2nd River 
Basin Management Plans6, formulates the following recommendation:
“For the application of Article 4(7) France needs to ensure a thorough assessment of proposed 
new projects in line with the requirements of the WFD and as further specified by the Judgment 
of the Court in case C-461/13”.

The Commission is closely following up Member States on several of its recommendations and 
has launched in 2020 and 2021 an in-depth and systematic investigation against all of them, 
notably on the issue of the use of derogations. The French authorities’ answer will be analysed 
in due time by the Commission services.

Nature protection:
The Natura 2000 sites concerned are Marais de la Seudre (FR54004327) and Marais and 
Estuaires de la Seudre (FR 54120208), which are respectively a Site of Community Interest 
under the Habitats Directive and a Special Protected Area under the Birds Directive. The port 
extension might affect 1.5 hectare adjacent to the site. According to Article 6(3) of the Habitats 
Directive, if the port extension project is likely to have a significant effect on the habitats types 
or species for which this site is designated (e.g. *Coastal Lagoons), it shall be subject to an 
appropriate assessment of its implications for the site in view of the site’s conservation 
objectives. Even if the appropriate assessment would conclude that there is a significant impact 
on the site’s conservation objectives, the project may still go ahead under certain conditions, as 
provided for under Article 6(4) of the Habitats Directive. The petitioner does not indicate 
whether a 6(3) appropriate assessment has been undertaken and, if so, what its conclusions 
were. The information provided is insufficient to assess if there is actually a breach of the site 
protection legal requirements of the Habitats Directive.

Access to environmental information:
Concerning the alleged violation of Directive 2003/04/EC and public access to environmental 
information, the case law of the Court of Justice of the European Union (CJEU) has shown that 
public information, participation and access to justice are important for the achievement of the 
objectives of the WFD9. The Commission has launched in December 2020 another in-depth 
systematic investigation against all Member States in order to monitor the implementation of 
these principles, among others, to ensure the compliance of the local procedures and practices 
with the requirements of the WDF. The aim is to assess how conformity with WFD obligations 
is achieved in practice. The French authorities’ answer, like the 26 others, is actually under 
assessment.

Conclusion

Besides the two above-mentioned investigations led by the Commission on the topics relevant 

6 Member State report for France available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=SWD:2019:47:FIN&qid=1551205988853&from=EN
7 See Standard Data Form https://natura2000.eea.europa.eu/Natura2000/SDF.aspx?site=FR5400432
8 See Standard Data Form https://natura2000.eea.europa.eu/Natura2000/SDF.aspx?site=FR5412020&release=10
9 For example case C-664/15, Judgment of 20 December 2017

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=SWD:2019:47:FIN&qid=1551205988853&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=SWD:2019:47:FIN&qid=1551205988853&from=EN
https://natura2000.eea.europa.eu/Natura2000/SDF.aspx?site=FR5400432
https://natura2000.eea.europa.eu/Natura2000/SDF.aspx?site=FR5412020&release=10
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for the petition, Member States have the primary responsibility for correctly applying and 
implementing EU law. National courts are ‘the ordinary courts’ for upholding EU law and 
contribute effectively to enforcing it in individual cases.10 They have the competence to uphold 
the actions of individuals seeking protection against national measures that are incompatible 
with EU law or financial compensation for the damage caused by such measures. Even if there 
would be sufficient evidence of a breach in the petition - which is not the case at this stage - 
this would most likely represent an individual case of incorrect application of EU 
environmental legislation. In light of the Commission Communication on its enforcement 
policy11, in such circumstances, the means of national redress provided by the Member State 
would constitute the most appropriate mechanism to deal with the relevant issues effectively 
and efficiently.

10 Opinion 1/09, Creation of a Unified Patent Litigation System, EU:C:2011:123, ground 80.
11 C (2016)8600, OJ C 18/02 of 19.01.2017, p. 10ss.


