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NOTICE TO MEMBERS

Subject: Petition No 1165/2020 by H.A.K (Dutch) on the loss of rights as a citizen of 
the Union after moving to another Member State

1. Summary of petition

The petitioner states that he moved his residence from the Netherlands to France in 1990. In 
general, all his rights as a citizen of the Union were recognised until 2005. There was then a 
legislative reform in the Netherlands concerning the health insurance schemes of Dutch 
nationals irrespective of their place of residence. However, this discriminated against citizens 
residing outside the Netherlands, who had to terminate their long-standing private insurance 
policies and had to accept a new statutory insurance with surcharges. The law also created legal 
uncertainty in 2005-2006, since the insurers association did not know how it was to be 
implemented so that people were unable to register. As a result, during that period, non-resident 
insured persons were in part not reimbursed. 15 years later, these payments have yet to be 
reimbursed. In addition, only Dutch nationals resident in other EU Member States were forced 
to accept less favourable rates after the conclusion of the new insurance contracts. The Court 
of Justice also ruled on this issue, in its judgment C 345/2009, recognising that there was a 
restriction on the freedom of movement of Union citizens within the meaning of Article 21(1) 
TFEU, where the law provided for unequal treatment of non-resident Netherlands nationals, but 
referred the question back to the referring court. The petitioner draws attention to the statement 
of the Centrale Raad van Beroep (Central Appeal Tribunal – CRvB) in section 4.2.14 of its 
judgment of 13 December 2012 in case LJN/BU7124, in which the CRvB did not see any 
deliberate undue discrimination between residents and non-residents in the legislation of the 
State of the Netherlands.  

However, there had been a number of hearings in Parliament, which supported his claim. The 
petitioner has tried unsuccessfully to bring actions before the court (Noord-Holland) to force 
the Appeal Tribunal (Central Council of Beroep – CRvB) and policy makers to eliminate the 
negative effects. He is seeking material and non-material compensation and feels that his rights 
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as a citizen of the Union have been violated, particularly as regards Article 21 TFEU.

2. Admissibility

Declared admissible on 25 February 2021. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 4 October 2021

The Petition

The petitioner claims that the new sickness insurance scheme (Health Care Insurance Act, 
Zorgverkeringswet (Zvw) which entered in force on 1 January 2006 and which introduced a 
mandatory statutory health insurance scheme, discriminates Dutch citizens residing outside the 
Netherlands, who had to terminate their long-standing private insurance policies and had to 
accept a new statutory insurance. He adds that the law also created legal uncertainty in 
2005/2006 and persons affected were unable to register. Since that period, non-resident insured 
persons have, in part, not been reimbursed for the damages incurred. 

The Court of Justice of the European Union (the CJEU) also ruled on this issue, in its judgment 
C 345/20091, referring the question of compliance of the new legislation with Article 21 of the 
Treaty on the Functioning of the European Union (TFEU) back to the Dutch Court (the 
Administrative High Court, Centrale Raad van Beroep, CRvB). 

The Commission’s observations

By application of Regulation (EEC) No 1408/712, notably of special rules concerning recipients 
of pensions due under the legislation of one or more Member States, persons residing outside 
the Netherlands but entitled to a Dutch old-age pension became, following the entry into force 
of the Dutch Zvw in 2006, subject to the statutory Dutch healthcare insurance scheme and 
therefore obliged to pay Dutch healthcare contributions. At the same time, those who had 
concluded insurance contracts privately with companies established in the Netherlands had 
those contracts automatically terminated in accordance with the above-mentioned Dutch 
legislation. 

Against this background, the Dutch court submitted a reference for a preliminary ruling to the 
CJEU in the case C-345/09. The ruling of the CJEU induced the referring court to carry out 
extensive research on the possible discriminatory nature of the treatment of non-residents 
against residents under the Zvw. 

First, the CJEU explains that, where the recipient of a pension due under the legislation of a 
Member State is in the objective situation described in Article 28 and 28a of Regulation No 
1408/71, the conflict rule set out in those provisions applies to him, without the possibility to 
waive it by declining to register the relevant form (E 121) with the competent institution of 

1 Judgement of 14 October 2010, J.A. van Delft et a. v College voor zorgverzekeringen, C-
345/09, ECLI:EU:C:2011:57.  
2 Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application of social security schemes to 
employed persons and their families moving within the Community, OJ L 149, 5.7.1971, p. 2–50.
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Member State of residence3. This also implies the obligation to pay social security contributions 
in the Member State responsible for payment of the pension4. Therefore, the CJEU concluded 
that the national legislation at stake was not contrary to the aforementioned Regulation.  

Furthermore, in reply to the second question whether the national legislation was also in line 
with the primary law of the EU, notably Article 21 TFEU, the CJEU reminded that, in the 
absence of harmonisation at EU level, it is for the legislation of each Member State to determine 
the conditions for granting social security benefits. However, the Member States must comply 
with EU law, in particular the provisions of the Treaty on freedom of movement for workers 
and on the freedom of every citizen of the Union to move and reside in the territory of the 
Member States. 

In this context, the CJEU stated that the national court must examine whether there is a 
restriction of free movement contrary to Article 21(1) TFEU, taking into account three concrete 
points referred to in paragraphs 118 to 129 of the judgement. In particular, the CJEU looked 
into whether the provisions of the new Dutch law affect residents and non-residents differently. 

This resulted in a final judgement of the CRvB of 13 December 20125. In this judgement, the 
CRvB ruled that the obligatory payment of Zvw-contributions by retired citizens with a Dutch 
state pension who live in another EU country is not contrary to EU law, as there is no less 
favourable treatment of citizens living with a Dutch statutory pension in another EU country 
compared to citizens living in the Netherlands.

In particular, the CRvB notes that, when the new healthcare system came into effect, the private 
insurance policies of residents and non-residents had lapsed in a comparable manner. They were 
intended to ensure that global coverage for both groups, as it existed before 1 January 2006, 
continued to exist. Moreover, those involved who wished to retain cover for their medical 
expenses in addition to the statutory basic system or in addition to the coverage in the country 
of residence, were in fact allowed to conclude new agreements. This applied equally to residents 
and non-residents. 

Furthermore, the CRvB observed whether the obligation of acceptance laid down in national 
law for insurance companies established in the Netherlands for the basic insurance and the 
supplementary insurance(s) on grounds of the Zvw apply equally to residents and non-residents. 
The CRvB noted that since there is an acceptance obligation for the supplementary insurance 
policies, both with regard to residents and to non-residents, there is no difference in treatment 
in this respect either.

The Commission is aware that non-resident pensioners in the Netherlands have followed an 
active litigation strategy by means of complaints and parliamentary petitions in order to avoid 
the consequences of the introduction of the universal health care insurance scheme and the 
application of the EU social security coordination rules. Some of them also started a procedure 
with the European Court of Human Rights (ECHR), claiming a violation of property rights and 
an infringement of Article 6 of the European Convention of Human Rights. However, the 

3 Idem, paragraph 64.
4 Idem, paragraph 74, 75.
5 ECLI:NL:CRVB:2011:BU7125.
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ECHR has found no violation of the Convention6. 

According to the information at hand, there have also been subsequent cases with the CRvB 
dealing with specific issues for pensioners abroad, such as the basis of calculation of 
contributions or the determination of the competent state in complex cross-border situations, 
but the Commission is not aware of any structural shortcomings or disadvantages in the Dutch 
legislation at stake, which negatively affect this group of persons and which are contrary to EU 
law in the field of social security coordination.

Conclusion 

In view of the above, the Commission takes the view that the reasoning of the Dutch Court, and 
thus, the Dutch legislation in question, are in line with EU law. 

6 ECHR, 23 October 2012, Application no. 34880/12.


