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NOTICE TO MEMBERS

Subject: Petition No 0042/2021 by C.A. (Belgium), on behalf of XIRIUS Avocats, on the 
alleged incompatibility of Belgian case-law on VAT with Directive 
2006/112/EC on the common system of value added tax

1. Summary of petition

The petitioner calls on the European Parliament to ask the European Commission to question 
the Belgian authorities on the compatibility of judgment 104/2008 of 17 July 2008 of the 
Belgian Constitutional Court with Articles 13 and 132 of Directive 2006/112/EC on the 
common system of value added tax, and to ask the European Commission to initiate an 
infringement procedure against Belgium. 

The petitioner explains that in its judgment the Belgian Constitutional Court annulled a 
clarification to Article 6 of the Belgian VAT Code, which transposed Article 13 of Directive 
2006/12/EC and was fully in line with Articles 132 and 133 of the same Directive. The 
petitioner adds that the Court also considered that the Belgian legislator was not entitled to 
consider that bodies governed by public law were taxable persons when they carried out the 
activities referred to in Article 132 of the VAT Directive, whereas the text of Article 13(2) of 
Directive 2006/12/EC states exactly the opposite.

The petitioner also requests the European Parliament to ask the European Commission to 
remind the Belgian authorities that bodies governed by public law that provide services exempt 
from VAT by application of Article 132 of Directive 2006/112/EC are taxable persons for VAT 
purposes.

2. Admissibility

Declared admissible on 30 April 2021. The Commission was asked to provide further 
information under Rule 227(6) of the Rules of Procedure.
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3. Commission reply, received on 4 October 2021

Article 6 of the Belgian Value Added Tax Code (VAT Code) reads as follows (subparagraphs 
2 and 3 came into force on 1 July 2007): 

‘The Belgian State, communities, regions, provinces, agglomerations, municipalities and public 
institutions shall not be regarded as taxable persons in respect of the activities or transactions 
in which they engage as public authorities, even where they collect dues, fees, contributions or 
payments in connection with those activities or transactions1.

However, they shall be regarded as taxable persons in respect of those activities or transactions 
where their treatment as non-taxable persons would lead to significant distortions of 
competition. 

In any event, they shall be subject to VAT in respect of the following activities or transactions, 
provided that they are not carried out on such a small scale as to be negligible: 

1. telecommunications services;

2. the supply and distribution of water, gas, electricity and thermal energy; 

3. the transport of goods and people; 

4. the supply of goods and provision of services performed in the context of the operation of 
ports, waterways and airports; 

5. the supply of new goods manufactured for sale; 

6. transactions in respect of agricultural products, carried out by agricultural intervention 
agencies pursuant to regulations on the common organisation of the market in those products; 

7. the organisation of trade fairs and exhibitions; 

8. the operation of and licensing to operate a car park, warehouse or campsite; 

9. advertising; 

10. the provision of travel agency services pursuant to Article 1(7); 

11. the supply of goods and provision of services by company canteens, staff shops, 
cooperatives and similar establishments; 

12. the supply of goods and provision of services by broadcasting and television organisations.’

1The amendment made to the first subparagraph of Article 6 (addition of the words ‘which carry 
out transactions other than those exempt under Article 44’ after ‘public institutions’ by means 
of the Belgian programme act of 27 December 2006, published in the Belgian Official Gazette 
on 28 December 2006), repealed by Constitutional Court judgment No 104/2008 of 
17 July 2008 (Belgian Official Gazette of 11 August 2008), remained in force until 
31 December 2008.
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The Commission takes the view, first of all, that this version is consistent with Article 13(1) 
and Annex 1 of the VAT Directive2. Moreover, it is not contested that Belgium has not opted 
for the option given to Member States in the second paragraph of Article 13 which, in its current 
version, states that ‘Member States may regard activities, exempt under Articles 132, 135, 136, 
371, 374 to 377, and Article 378(2), Article 379(2), or Articles 380 to 390, engaged in by bodies 
governed by public law as activities in which those bodies engage as public authorities’.

The Commission believes that the Constitutional Court was right to find that Article 13(1) of 
the VAT Directive3 does not distinguish between public bodies depending on whether they 
engage in transactions exempt from VAT or other transactions, and points out that, according 
to European Court of Justice case-law, Article 13(2) only allows Member States to extend the 
benefit of treatment as a non-taxable person to certain activities performed by bodies governed 
by public law in which they do not engage as public authorities. 

The interpretation that the addition annulled by the Court would automatically confer taxable 
person status on bodies governed by public law engaged in transactions listed in Article 132 of 
the Directive is contradicted, in the Commission’s view, by the fact that this is not specified in 
the wording of the provision transposed into national law (Article 13(1) of the VAT Directive). 
The application of Article 132 of the VAT Directive does not, in the Commission’s view, need 
raising with the Belgian authorities in the manner requested by the petitioner (that the 
Commission highlight that bodies governed by public law that provide services exempt from 
VAT by application of Article 132 of the VAT Directive4 are taxable persons for VAT 
purposes).

Finally, the Commission notes that the negative impact on own resources cited by the petitioner 
is not supported by sufficient evidence to demonstrate a supposed loss of own resources before 
the Court of Justice of the European Union.

Conclusion

The Commission finds that the judgment of 17 July 2008 handed down by the Constitutional 
Court is consistent with the VAT Directive. In its view, the decision to quash the addition made 
to the first subparagraph of Article 6 of the Belgian VAT Code was consistent with Article 13 
of the VAT Directive, since these words did not appear in that provision. The Commission is 
not an appeal court for decisions handed down by the Belgian Constitutional Court, nor does it 
have the power to demand clarification of an administrative nature as to how national law 
provisions are applied, where no breach of Union law has been established.

2 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added 
tax, OJ L 347 of 11 December 2006, p. 1.
3Text substantially identical to Article 4(5)(1) of Council Directive 77/388/EEC of 
17 May 1977 on the harmonisation of the laws of the Member States relating to turnover taxes 
– Common system of value added tax: uniform tax base (OJ L 145 of 13 June 1977, p. 1), as 
amended several times and annulled by the VAT Directive.
4 Article 44 of the Belgian VAT Code.


