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Subject: Petition No 1553/2020 by H. M. (Dutch) on the Dutch employment legislation 
and its consequences for persons with disabilities in the Netherlands

1. Summary of petition

The petitioner is concerned about the Dutch ‘Participatiewet’ (employment legislation). He 
describes the situation of a young woman who suffers from autism and Crohn’s disease and has 
accordingly consulted her doctor, who has given a favourable recommendation regarding her 
eligibility for ‘Wajong’ disability benefits. To qualify, however, she must already be in 
employment. The petitioner indicates that seven municipalities in the north of the Netherlands 
have now formed the ‘WerkSaam Westfriesland’ employment incentive association in line with 
the ‘Participatiewet’, requiring applicants for Wajong benefits to register with it immediately. 
At the same time, he points out that the association’s  legal status was unclear, since it is not 
entered in the commercial register and appears to have no actual employees, despite a workforce 
of 820 showing up on its annual accounts. Furthermore, it is not clear where any complaints 
should be lodged. The issue of competition (or the lack of it) with other providers also arises, 
since it has been providing the young woman in question with only 26% of her remuneration, 
the remainder being paid through the Wajong scheme. In addition, she receives no sickness 
benefit, absences being deducted from leave. Requests and forms are filled in not by her but by 
her doctor. The petitioner calls for an amendment to the law and an end to these arrangements, 
arguing that they constitute a form of modern slavery in breach of European basic laws.

2. Admissibility

Declared admissible on 21 April 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 26 October 2021

The European Commission attaches great importance to the situation of persons with 
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disabilities in all Member States of the European Union. In accordance with the powers 
conferred by the EU Treaties, the EU adopts the necessary measures for their inclusion in 
society and full recognition of their rights. In many areas, such as social policies, the main 
competence remains however with the Member States and the EU has a supportive role. 

The issues raised by the petitioner relate to the conditions in which the activities are carried out. 
It is unclear if the person concerned is a worker as understood in EU law. In that context it is 
important to note that 'workers’ are ‘persons who pursue activities which are real and genuine’. 
In this respect, the Court of Justice of the European Union (CJEU) has held that ‘activities 
cannot be regarded as a real and genuine economic activity if they constitute merely a means 
of rehabilitation or reintegration for the persons concerned’ (see, to that effect, inter alia, 
judgments in Bettray, 344/87, paragraphs 15 and 16; Birden, C 1/97, paragraph 28, and Kurz, 
C 188/00, point 34). 

In the field of employment which is wider than work, Directive 2000/78  and Article 21 of the 
Charter of Fundamental Rights of the European Union  prohibit discrimination also on the 
ground of disability with a view to putting into effect in the Member States the principle of 
equal treatment. Yet, the complaint does not contain any reference to existing discrimination.

No other EU rules on employment conditions for persons with disabilities are in place. In 
general, it would be against Article 153(5) Treaty on the Functioning of the European Union 
(TFEU) to regulate pay.

It is for the national authorities, in particular courts, to examine whether the condition of the 
pursuit of a real and genuine activity is satisfied and whether working conditions breach 
national law. The competent court must base its examination on objective criteria and make an 
overall assessment of all the circumstances of the case relating to the nature both of the activities 
concerned and of the employment relationship at issue (see CJEU judgments in cases C-413/01 
Ninni-Orasche, C-456/02, Trojani).

According to settled CJEU case-law (see aforementioned judgments), the national court must, 
in particular, ascertain whether the services actually performed by the person concerned are 
capable of being regarded as forming part of the normal labour market. For that purpose, 
account may be taken of the status and practices of the workplace, the content of the social 
reintegration programme, and the nature and details of performance of the services.

The Commission undertakes measures to ensure adequate social protection and to promote the 
inclusion of persons with disabilities in the labour market, notably through the new strategy, 
adopted in March 2021: Union of Equality: Strategy for the Rights of Persons with Disabilities 
(2021-2030) (hereinafter: ‘the Strategy”) . On the basis of a study to be carried out in 2022, the 
Commission expects to provide guidance to support Member States in further reforms of social 
protection focusing on persons with disabilities and disability assessment frameworks. Further, 
the Commission intends to present in 2022 a package of measures to improve labour market 
outcomes of persons with disabilities including fair working conditions in sheltered 
employment. 

The Strategy indicates that the Commission will also support employment policies in the 
Member States through fostering the social economy providing services for labour market 
integration of persons with disabilities and offering employment opportunities. The situation of 
this sector varies considerably across the EU. In parallel, Member States also develop ‘inclusive 
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entrepreneurship’ policies targeted at under-represented groups such as women, youth and 
migrants, including also persons with disabilities.  

Furthermore, the Strategy recognises that a large number of persons with severe disabilities do 
not work in the open labour market, but in facilities offering so-called sheltered employment. 
Such schemes are diverse and not all ensure adequate working conditions or labour-related 
rights for persons with disabilities, nor pathways to the open labour market . 

The Commission intends to issue, in 2021, an Action Plan on Social Economy to improve the 
enabling environment for the social economy, including opportunities related to persons with 
disabilities, through social enterprises with a focus on integration into the open labour market.

All Member States, including the Netherlands, have ratified the United Nations Convention on 
the Rights of Persons with Disabilities (UNCRPD). Consequently, they are obliged to protect 
the rights of people with disabilities comprising the right to employment (Article 27) and to 
community services (Article 19) on an equal basis.

Should the petitioner consider that his rights deriving from the UN Convention on the Rights 
of Persons with Disabilities are violated, he may contact the independent mechanism in the 
Netherlands represented by the National Human Rights Institute. This mechanism is 
responsible for monitoring the Convention’s implementation in the Member State concerned. 

Conclusion

The Commission condemns unhuman treatment and lack of access to judicial review.

To conclude from the assessment, the issues raised by the petitioner are either outside the scope 
of the EU legislation (pay) or it requires verification by national authorities whether general EU 
law against discrimination in employment and occupation applies to this case.

It is for the national authorities, in particular the courts, to examine whether the working 
conditions breach national law.

In general, it is the primary responsibility of Member States to regulate social protection and to 
ensure the labour market inclusion although the Commission plays a supporting role in this 
field.

It is also the responsibility of the Member States to respond to the petitioner’s request.

The Commission will continue to monitor the situation in the Member States regarding social 
protection and employment for persons with disabilities and will, in its forthcoming Action Plan 
on Social Economy, aim to support the role of social enterprises, including in their activities to 
support persons with disabilities to integrate in the open labour market.

The Netherlands are a Party to the UNCRPD. Should the petitioner consider that one or more 
of his rights under those instruments have been breached or violated he can contact the 
aforementioned national body.


