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NOTICE TO MEMBERS

Subject: Petition No 0011/2021 by Jordi López Gil (Spanish) on schooling for a child 
with special needs

1. Summary of petition

The petitioner complains that his son – who has special needs and attends a state school in El 
Prat de Llobregat, near Barcelona – has to be taught in Catalan. The petitioner points out that 
the Catalan education system has policy of mandatory immersion in the Catalan language for 
Castilian-speaking pupils, and there are no exceptions to that rule. He states that the only 
lesson his son receives in Castilian is Castilian language: he is taught no other subject in his 
mother tongue, and none of the support classes tailored especially for his needs are given in 
Castilian either. The child is now 11. He will finish his primary education this year. At no 
stage in his school career so far – from his first year in infants up to now – has he been able to 
learn in his mother tongue, and this has had a negative effect on his development, his learning 
and his integration within the school system.

2. Admissibility

Declared admissible on 16 June 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 25 November 2021

Under Article 165 of the Treaty on the Functioning of the European Union (TFEU), the Union 
must contribute to the development of quality education by encouraging cooperation between 
Member States and, if necessary, by supporting and supplementing their action, while fully 
respecting the responsibility of the Member States for the content of teaching, and the 
organisation of education systems, as well as their cultural and linguistic diversity. The article 
excludes harmonisation of national laws and regulations at EU level.
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The EU recognises benefits of the inclusive and tailor-made education of the pupils and 
students with special educational needs1, with a view to avoid their segregation and encourage 
their social inclusion. In March 2021, the Commission adopted the Strategy on the Rights of 
Persons with disabilities 2021-20302 (the “Disability Strategy”). The Disability Strategy 
stresses that persons with disabilities have the right to protection from any form of 
discrimination, equal opportunities in and access to education. Member States are responsible 
to adapt education and training policies to the needs of persons with disabilities in a manner 
consistent with the United Nation Convention for the Rights of Persons with Disabilities 
(UNCRPD). In that regards, in the Disability Strategy, the Commission calls on Member 
States to ensure that their education systems at all levels comply with the UNCRPD to 
advance on supported learning in inclusive mainstream settings, as announced in the 
Communication on the European Education Area. Decisions regarding the model for special 
needs educational pertain to organisation of the education system and thus remain the 
responsibility of the Member States. Likewise, the Member States remain responsible for 
regulating – in accordance with their constitutional order and obligations under international 
law – the legal status and the use of national and regional languages within their territory, 
including the use of such languages in education. 

Furthermore, while Article 3(3) of the Treaty on European Union (TEU) sets an objective for 
the EU to promote protection of the rights of the child, it does not confer onto the EU the 
general competence to regulate the rights of the child or decide on the most appropriate form 
of education of children with special educational needs or in general.

Regarding provisions of the Charter invoked by the petitioner, it is to be noted that the 
Charter applies to Member States only when they are implementing EU law. Article 6(1) of 
the Treaty on European Union (TEU) states that the provisions of the Charter do not extend 
the competences of the Union as defined in the Treaties.

Based on the information available, the Commission has not been able to determine that Spain 
would be implementing EU law in the situation brought forward by the petitioner, nor has it 
identified any possible breach of EU law. If a situation does not relate to EU law, it is up to 
national authorities, including the courts, to enforce fundamental rights. Therefore, the other 
legal instruments invoked by the petitioners do not constitute EU law that Spain would be 
implementing in the situation described.

Spain has ratified the UN Convention on the Rights of Persons with Disabilities (UNCRPD) 
in 2009 and is therefore bound by its provisions, including in the field of education (notably, 

1 See, e.g. recital 16, as well as section 4 of the Council Recommendation of 22 May 2018 on promoting 
common values, inclusive education, and the European dimension of teaching, OJ C 195, 7.6.2018, p. 1–5, 
available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018H0607(01)&from=EN. 
See also Commission Communication on achieving the European Education Area by 2025, COM/2020/625 
final, 
available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM%3A2020%3A625%3AFIN&qid=1601532712748. The purpose to achieve 
inclusive and accessible education is also recalled in the EU Strategy for the Rights of Persons with Disabilities 
2021-2030, para. 5.3., available at: Union of equality - Publications Office of the EU (europa.eu). 
2 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions of 3 March 2021, Union of Equality: Strategy for the Rights 
of Persons with Disabilities 2021-2030, COM(2021) 101 final, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM%3A2021%3A101%3AFIN.

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018H0607(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A625%3AFIN&qid=1601532712748
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A625%3AFIN&qid=1601532712748
https://op.europa.eu/en/publication-detail/-/publication/3e1e2228-7c97-11eb-9ac9-01aa75ed71a1/language-en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A101%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A101%3AFIN
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Article 24 of the UNCRPD3). The UNCRPD is equally an integral part of the EU legal order. 
However, in accordance with the EU competences in the field of education and as set out in 
Annex II of Council Decision concerning the conclusion, by the European Community, of the 
UNCRPD4, Member States remain competent for all matters in respect of which no 
competence has been transferred to the EU (including education). In other words, Spain itself 
remains responsible for the implementation of the UNCRPD in the area of education.   

Furthermore, the European Parliament Resolution invoked by the petitioners does not have 
the status of a binding legal instrument and thus cannot be relied on in the situation described 
by the petitioners. Finally, while the Commission works to strengthen the principles of the 
European Pillar of Social Rights5, these principles do not extend the competences of the EU 
laid down in the Treaties. Therefore, in the areas that remain primarily within the Member 
States’ remit, such as education, languages, rights of the child, etc., the action taken by the 
Commission relies on its supporting competence, where the role of the EU is to encourage, 
complement and support Member States’ action.

Spain also signed the European Social Charter (ESC or “the Charter”), which was adopted in 
1961 within the Council of Europe. According to Article 15(2) of the Charter, the Parties 
undertake ‘to take the necessary measures to provide persons with disabilities with guidance, 
education and vocational training in the framework of general schemes wherever possible or, 
where this is not possible, through specialized bodies, public or private’. Nevertheless, Spain 
has not ratified the ESC yet. This implies that the Charter is not legally binding in the country 
although it represents a relevant political compass for the protection of socio-economic rights. 

Within the limits of its competences, the Commission supports linguistic diversity and 
recognises the importance of valuing and mobilising learners’ linguistic backgrounds. It 
promotes the teaching of two languages from an early age and supports and complements 
national educational policies aimed at reaching this objective. The 2019 Council 
Recommendation on a comprehensive approach to the teaching and learning of languages6 
explains this policy objective. The Commission is following different models of bilingual or 
multilingual teaching from a pedagogical perspective, as illustrated for example in the 2020 
report “The future of language education in Europe: Case studies of innovative practices”7 by 
the Network of Experts working on the Social dimension of Education and Training 
(NESET).

Conclusion

While emphasising the importance of educational models serving the children’s needs and 
aiming for quality education and educational support for every child, the Commission has not 
been able to identify any breach of EU law, based on which it could take action in the present 

3 https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-
24-education.html
4 Council Decision of 26 November 2009 concerning the conclusion, by the European Community, of the United 
Nations Convention on the Rights of Persons with Disabilities
5 See: https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-
investment/european-pillar-social-rights/european-pillar-social-rights-20-principles_en 
6 Council Recommendation on a comprehensive approach to the teaching and learning of languages (OJ C 
189/15)
7 The future of language education in Europe: Case studies of innovative practices (NESET 2020)

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-24-education.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-24-education.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010D0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010D0048
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-investment/european-pillar-social-rights/european-pillar-social-rights-20-principles_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-investment/european-pillar-social-rights/european-pillar-social-rights-20-principles_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2019.189.01.0015.01.ENG&toc=OJ%3AC%3A2019%3A189%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2019.189.01.0015.01.ENG&toc=OJ%3AC%3A2019%3A189%3ATOC
https://nesetweb.eu/en/resources/library/the-future-of-language-education-in-europe-case-studies-of-innovative-practices/
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case. 

As Spain has not only ratified the UNCRPD, but also its Optional Protocol, an individual or 
groups of individuals, who claim to be victims of a violation of the provisions of the 
Convention by that Member State, under certain conditions, may send complaints before the 
UN Committee on the Rights of Persons with Disabilities. These conditions include in 
particular that all available domestic remedies have been exhausted. Further information can 
be found at the website of the United Nations Office of the High Commissioner of Human 
Rights8.

If you think your rights are not respected, you may want to contact the Spanish National 
Disability Council: 

Ministerio de Derechos Sociales y Agenda 2030 
Oficina de Atención a la Discapacidad, OADIS 
Paseo del Prado, 18-20 28071 Madrid
teléfono: 91 745 24 44 / 91 745 24 60 
fax: 91 209 03 59
correo electrónico: oadis@oadis.es 
https://oadis.vpsocial.gob.es/consultaDenunciaQueja/home.htm

8 http://www.ohchr.org/EN/Issues/Disability/Pages/DisabilityIndex.aspx 

https://oadis.vpsocial.gob.es/consultaDenunciaQueja/home.htm
http://www.ohchr.org/EN/Issues/Disability/Pages/DisabilityIndex.aspx

