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Subject: Petition No 0278/2021 by Mario Alonso (Spanish), on behalf of Federación 
Andaluza de Asociaciones de Emigrantes y Retornados, on the recognition of 
disability status and degree across the EU

1. Summary of petition

The petitioner complains that the level and nomenclature of invalidity pensions of other EU 
countries are not officially recognised by the Spanish Government. To remedy this problem, he 
calls for harmonisation of invalidity pensions and the degree of disability recognised by each 
of the Member States so that the rights of affected persons are recognised in their country of 
residence. In support of this, the petitioner points out that this lack of harmonisation results in 
financial losses for migrant workers who return to Spain after retiring.

2. Admissibility

Declared admissible on 18 June 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 16 November 2021

The Commission’s observations

As highlighted by the petitioner, EU law, in particular Article 48 of the Treaty on the 
Functioning of the European Union (TFEU) (implemented by Regulation (EC) No 883/20041) 
provides for the coordination, not the harmonisation of the legislation of Member States relating 
to social security. It establishes common rules and principles, which must be observed by all 

1 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 
coordination of social security systems (Text with relevance for the EEA and for Switzerland), OJ L 166, 
30.4.2004, p. 1–123.
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national authorities when applying national law. This means that each Member State is free to 
determine the details of its own social security system, including which benefits are provided, 
the conditions for eligibility, how these benefits are calculated and what contributions should 
be paid. These rules ensure that the application of the different national legislations respects the 
basic principles of equality of treatment and non-discrimination; and that it does not adversely 
affect persons exercising their right to free movement within the European Union. However, 
given the disparities between the national social security legislations, which are not overcome 
by the EU’s coordination rules, moving from one Member State to another can be more or less 
advantageous for the person concerned2. 

Consequently, Member States retain competence to determine the conditions for entitlement to 
invalidity (e.g. state of health of the person and their insurance record). The degree of invalidity 
and the invalidity rate are set in accordance with national legislation by the national institutions 
of the State in which the person was insured, on a case-by-case basis. As the petitioner pointed 
out, the criteria for determining the degree of invalidity are often defined differently in national 
legislation and may lead to considerable differences in the degree of invalidity and the resulting 
amount of the benefit/pension granted. Under the rules, the competent State for evaluation of 
invalidity is the Member State of residence, and the evaluation must be made available to any 
requesting institution free of charge. The decision of one Member State’s social security 
authority is not directly binding on another Member State’s social security authority. It is for 
the competent Member State to decide how it will assess the person in accordance with its 
national law.  

The context in which the Spanish government does not recognise a level or nomenclature of an 
invalidity pension from another Member State is not clear from the petition. Under the EU 
coordination rules, the level or amount of invalidity benefit awarded by another Member State 
is relevant only where the person is receiving a benefit of the same kind for the same period 
(overlap of benefits). In such a case of overlapping benefits, Chapter 4 and 5 of Regulation (EC) 
No 883/2004 and Regulation (EC) No 987/20093 lay down specific rules. In terms of 
nomenclature of invalidity pension as raised by the petitioner, Article 3 of Regulation (EC) No 
883/2004 lays down the scope of the coordination rules and it covers the traditional branches 
of social security including invalidity benefits. Thereafter, it is a matter for Member States as 
to how a particular benefit is classified within the national social security system. 

With regard to the tax aspect of the petition, it should be noted that direct taxation, as EU law 
stands at present, falls essentially within the competence of Member States. EU secondary 
legislation in the area of direct taxation is limited. In areas where no EU secondary legislation 
is applicable, Member States have the competence to design their own tax systems, and to 
decide whom, what, when, how, and at what rate to tax. However, they must respect their 
obligations under the TFEU. Thus, they are not allowed to discriminate in their tax laws on the 
basis of nationality or residence against the nationals of any Member State, including their own, 
or against anyone who exercises the freedoms granted under the TFEU. Nor can they apply 

2  Joined Cases C-393/99 and C-394/99 Hervein and Others [2002] ECR I-2829, paragraphs 50 to 52; von 
Chamier-Glisczinski, paragraphs 84 and 85; and Case C-211/08 Commission v Spain [2010] ECR I-5267, 
paragraph 61.
3 Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16 September 2009 laying down 
the procedure for implementing Regulation (EC) No 883/2004 on the coordination of social security systems (Text 
with relevance for the EEA and for Switzerland), OJ L 284, 30.10.2009, p. 1–42.
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unjustified and disproportionate restrictions on the exercise of these freedoms.

It follows that each Member State can decide how invalidity pensions are to be taxed. The 
qualification of disability made pursuant to another Member State law may not correspond to 
the qualification under Spanish law. In order to establish the tax regime that corresponds to 
each invalidity pension, Spain qualifies the disability according to its law. Based on this 
qualification, Spain applies the tax regime that corresponds to the pension according to the 
Spanish personal income tax law. This situation is in accordance with EU law provided that the 
principle of equal treatment is not violated by Spain. Specifically, Spain has to treat foreign 
invalidity pensions as it treats domestic invalidity pensions with the same qualification.

Conclusion

The Commission has no basis to follow up on the issue raised by the petitioner, as the matter is 
primarily related to national competences. If the petitioner is not satisfied with the decision by 
the Spanish tax authority, the option is available to him to seek redress from the national 
administrative or judicial authorities (including national or regional ombudsmen) and/or 
through the arbitration and conciliation procedures available to him. The Commission advises 
the petitioner to use those national means of redress.

4. Commission reply (REV I), received on 29 July 2022

The Commission attaches great importance to the situation of people with disabilities in all 
Member States of the EU. In accordance with, and within the limits of the powers, conferred 
by the EU Treaties, the EU adopts the necessary measures for the inclusion of persons with 
disabilities in society and full recognition of their rights. In 2021, the Commission launched the 
Strategy for the Rights of Persons with Disabilities 2021-2030. The Strategy foresees that the 
Commission will work with Member States to expand the scope of the mutual recognition of 
disability status in areas such as labour mobility and benefits related to conditions of service 
provision. Further information on the Strategy is available here: 
https://ec.europa.eu/social/main.jsp?catId=738&langId=en&pubId=8376&furtherPubs=yes

As pointed out previously to the petitioner, EU law, in particular Article 48 of the Treaty on the 
Functioning of the EU (TFEU) (implemented by Regulation (EC) No 883/20044) provides for 
the coordination, not the harmonisation of the legislation of Member States relating to social 
security. It establishes common rules and principles, which must be observed by all national 
authorities when applying national law. This means that each Member State is free to determine 
the details of its own social security system, including which benefits are provided, the 
conditions for eligibility, how these benefits are calculated and what contributions should be 
paid. These rules ensure that the application of the different national legislations respects the 
basic principles of equality of treatment and non-discrimination; and that it does not adversely 
affect persons exercising their right to free movement within the European Union. However, 
given the disparities between the national social security legislations, which are not overcome 
by the EU’s coordination rules, moving from one Member State to another can be more or less 

4 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination 
of social security systems (Text with relevance for the EEA and for Switzerland), OJ L 166, 30.4.2004, p. 1–123.

https://ec.europa.eu/social/main.jsp?catId=738&langId=en&pubId=8376&furtherPubs=yes
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advantageous for the person concerned5. 

Consequently, Member States retain competence to determine the conditions for entitlement to 
invalidity (e.g. state of health of the person and their insurance record). The degree of invalidity 
and the invalidity rate are set in accordance with national legislation by the national institutions 
of the state in which the person was insured, on a case-by-case basis. As the petitioner pointed 
out, the criteria for determining the degree of invalidity are often defined differently in national 
legislation and may lead to considerable differences in the degree of invalidity and the resulting 
amount of the benefit/pension granted. Under the rules, the competent state for evaluation of 
invalidity is the Member State of residence, and the evaluation must be made available to any 
requesting institution free of charge. The decision of one Member State’s social security 
authority is not directly binding on another Member State’s social security authority. It is for 
the competent Member State to decide how it will assess the person in accordance with its 
national law.

The context in which the Spanish government does not recognise a level or nomenclature of an 
invalidity pension from another Member State is not clear from the petition. Under the EU 
coordination rules, the level or amount of invalidity benefit awarded by another Member State 
is relevant only where the person is receiving a benefit of the same kind for the same period 
(overlap of benefits). In such a case of overlapping benefits, Chapter 4 and 5 of Regulation (EC) 
No 883/2004 and Regulation (EC) No 987/20096 lay down specific rules. In terms of 
nomenclature of invalidity pension as raised by the petitioner, Article 3 of Regulation (EC) No 
883/2004 lays down the scope of the coordination rules, and it covers the traditional branches 
of social security including invalidity benefits. Thereafter, it is a matter for Member States as 
to how a particular benefit is classified within the national social security system. 

With regard to the tax aspect of the petition, please note that direct taxation, as EU law stands 
at present, falls essentially within the competence of Member States. EU secondary legislation 
in the area of direct taxation is limited. In areas where no EU secondary legislation is applicable, 
Member States have the competence to design their own tax systems, and to decide whom, 
what, when, how, and at what rate to tax. However, they have to respect their obligations under 
the TFEU. Thus, they are not allowed to discriminate in their tax laws on the basis of nationality 
or residence against the nationals of any Member State, including their own, or against anyone 
who exercises the freedoms granted under the TFEU. Nor can they apply unjustified and 
disproportionate restrictions on the exercise of these freedoms.

It follows that each Member State can decide how invalidity pensions are to be taxed. The 
qualification of disability made pursuant to another Member State law may not correspond to 
the qualification under Spanish law. In order to establish the tax regime that corresponds to 
each invalidity pension, Spain qualifies the disability according to its law. Based on this 
qualification, Spain applies the tax regime that corresponds to the pension according to the 
Spanish personal income tax law. This situation is in accordance with EU law provided that the 
principle of equal treatment is not violated by Spain. That is, Spain has to treat foreign invalidity 

5  Joined Cases C-393/99 and C-394/99 Hervein and Others [2002] ECR I-2829, paragraphs 50 to 52; von 
Chamier-Glisczinski, paragraphs 84 and 85; and Case C-211/08 Commission v Spain [2010] ECR I-5267, 
paragraph 61.
6 Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16 September 2009 laying down 
the procedure for implementing Regulation (EC) No 883/2004 on the coordination of social security systems (Text 
with relevance for the EEA and for Switzerland), OJ L 284, 30.10.2009, p. 1–42.
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pensions as it treats domestic invalidity pensions with the same qualification.

Conclusion

The Commission is not in a position to follow up on the issue raised by the petitioner, as the 
matter is primarily related to national competences. As previously advised, if the petitioner is 
not satisfied with the decision of the Spanish social security and/or Spanish tax authority, it is 
open to them to seek redress from the national administrative or judicial authorities (including 
national or regional ombudsmen) and/or through the arbitration and conciliation procedures 
available to them. The Commission advises the petitioner to use those national means of redress 
because of the advantages they may offer them.


