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NOTICE TO MEMBERS

Subject: Petition No 1311/2020 by M. T. M. G. (Spanish) on legislation on education

1. Summary of petition

The petitioner protests against the Celaá Act (Organic Law governing the education system in 
Spain) which the Spanish Government wishes to pass.

2. Admissibility

Declared admissible on 19 April 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 9 December 2021

The petitioner strongly criticises the adoption of the Spanish Organic Act on Education 
(LOMLOE), without raising any particular issues and without invoking any EU law that would 
have been breached by the adoption of the disputed Act.

In the absence of further details from the petitioner, the Commission cannot provide specific 
observations; however, it is worth noting that the Commission has already examined a number 
of petitions1 concerning LOMLOE, which did not establish a breach of EU law on the basis 
thereof. In these cases, the petitioners’ grievances in relation to LOMLOE focused, inter alia, 
on school curricula, status of certain courses, education of children with special educational 
needs and/or disabilities, status and financing of publicly-funded private schools and same-sex 
schools, etc., most often invoking the right of parents to choose the type of education they wish 
for their children.

All these matters, however, remain primarily within the purview of Member States. By virtue 

1 E.g. petitions 0627/2020, 1354/2020, 1420/2020, 1424/2020, 0076/2021, 0103/2021 and 1120/2020
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of Article 165 of the Treaty on the Functioning of the European Union (TFEU), the Union shall 
contribute to the development of quality education by encouraging cooperation between 
Member States and, if necessary, by supporting and supplementing their action, while fully 
respecting the responsibility of the Member States for the organisation of their education 
systems and the content of teaching. Article 165 TFEU excludes harmonisation of national laws 
and regulations at EU level.

The Member States are therefore free to set up their educational systems as they deem 
appropriate, provided, that they respect their obligations under EU law. Since the Commission 
does not have the powers to harmonise the educational laws of the Member States, it may not 
impose any particular educational model or syllabus on the Member States and it must, in fact, 
respect Member States’ autonomy in educational affairs. 

Article 14 of the Charter of Fundamental Rights of the EU (“the Charter”) recognises the right 
of parents to ensure the education and teaching of their children in conformity with their 
religious, philosophical and pedagogical convictions – in accordance with the national laws 
governing the exercise of such freedom and right. However, according to its Article 51(1), the 
Charter applies to Member States only when they are implementing EU law. Moreover, Article 
6(1) of the Treaty on European Union (TEU) states that the provisions of the Charter shall not 
extend the competences of the Union as defined in the Treaties.

Within the scope of its investigations, the Commission has not been able to determine that Spain 
would be implementing EU law in the situations brought forward by the petitioners, nor has it, 
in its examination of the petitions, identified possible breaches of EU law.

It may, however be relevant to clarify, specifically, the legal framework applicable to the 
education of children with disabilities and/or special educational needs – given that this 
particular issue has been subject of several petitions against LOMLOE and it might be of 
interest to this petitioner. It should be pointed out, in this sense, that Spain, like all other EU 
Member States and the EU, is a party to the United Nations’ Convention on the Rights of 
Persons with Disabilities (UNCPRD) and has thus committed to comply with its provisions, 
including in the field of education (notably, Article 24 of the UNCRPD2). The UNCRPD is 
equally an integral part of the EU legal order, however, in accordance with the EU’s 
competences in the field of education, and as set out in the Annex II to of Council Decision 
concerning the conclusion, by the European Community, of the UNCRPD3, the Member States 
remain competent for all matters in respect of which no competence has been transferred to the 
EU (including education). In other words, Spain itself remains responsible for the 
implementation of the UNCRPD in the area of education.

Accordingly, Spain must ensure, inter alia, that persons with disabilities receive the support 
required, within the general education system, to facilitate their effective education and, more 
generally, that an inclusive education system at all levels is put in place. The Convention also 
requires that effective individualized support measures be provided in environments that 
maximize academic and social development, consistent with the goal of full inclusion. Persons 
with disabilities must be enabled to learn life and social development skills, to facilitate their 

2 https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-
24-education.html
3 Council Decision of 26 November 2009 concerning the conclusion, by the European Community, of the United 
Nations Convention on the Rights of Persons with Disabilities. OJ L 23, 27.1.2010, p. 35–36.

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-24-education.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-24-education.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010D0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010D0048
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full and equal participation in education and as members of the community.

As Spain has acceded to the Optional Protocol to the UNCRPD, individuals or groups of 
individuals subject to its jurisdiction who claim to be victims of a violation by that State Party 
of the provisions of the Convention may submit a communication to the UN Committee on the 
Rights of Persons with Disabilities. This possibility equally stands at the disposal of this 
petitioner, should it be relevant to her concerns regarding LOMLOE.

Conclusion

In the absence of more detailed information from the petitioner, the Commission is limited to 
pointing out that, while reaffirming its support for inclusive, accessible, quality and balanced 
education systems, so far it has not been able to identify any breach of EU law based on 
which it could take action with regard to the Spanish educational reform.


