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NOTICE TO MEMBERS

Subject: Petition No 1354/2020 by M.P.C.M. (Spanish) on the law governing education

1. Summary of petition

The petitioner protests against the Celaá Act (Organic Law governing the education system in 
Spain) which the Spanish Government wishes to pass.

2. Admissibility

Declared admissible on 12 May 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 9 December 2021

The petitioner denounces the recent adoption of the Spanish Organic Act on Education 
(LOMLOE), pointing out, in particular, that it was drafted without consultation with the 
interested citizens, notably parents, and that it was debated during the health crisis, which 
prevented citizens from participating in the discussions. In the petitioner’s view, the act in 
question adversely affects the parents’ right to choose the type of education they want for their 
children and it puts at a disadvantage children with special educational needs. The petitioner 
considers that the said changes run contrary to the Spanish Constitution.

By virtue of Article 165 of the Treaty on the Functioning of the European Union (TFEU), the 
Union shall contribute to the development of quality education by encouraging cooperation 
between Member States and, if necessary, by supporting and supplementing their action, while 
fully respecting the responsibility of the Member States for the organisation of their education 
systems and the content of teaching. Article 165 TFEU excludes harmonisation of national laws 
and regulations at EU level.

The Member States are therefore free to set up their educational systems as they deem 
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appropriate – provided that they respect their obligations under EU law. Since the Commission 
does not have the powers to harmonise the educational laws of the Member States, it may not 
impose any particular educational model on the Member States and it must, in fact, respect the 
Member States’ autonomy in the organisation of their educational affairs. Decisions regarding 
the model for education of children with special educational needs, as well as the decisions on 
the curricula and the types of schools available, pertain to organisation of the education system 
and the content of teaching and thus remain primarily under the responsibility of the Member 
States.

The Union does not have the general competence to control or review the national authorities’ 
acts in this sense. The Commission likewise has no authority to interpret nor to enforce the 
Spanish Constitution, as invoked by the petitioner.

It might, however, be useful to point out, in relation to education of children with disabilities 
and/or special educational needs, that Spain, like all other Member States and the European 
Union, is a party to the United Nations’ Convention on the Rights of Persons with Disabilities 
(UNCPRD) and has thus committed to comply with its provisions, including in the field of 
education (notably, Article 24 of the UNCRPD1). The UNCRPD is equally an integral part of 
the EU legal order, however, in accordance with the EU’s competences in the field of education 
and as set out in Annex II to of Council Decision concerning the conclusion, by the European 
Community, of the UNCRPD2, the Member States remain competent for all matters in respect 
of which no competence has been transferred to the EU (including education). In other words, 
Spain itself remains responsible for the implementation of the UNCRPD in the area of 
education.

Accordingly, Spain must ensure, inter alia, that persons with disabilities receive the support 
required, within the general education system, to facilitate their effective education and, more 
generally, that an inclusive education system at all levels is put in place. The Convention also 
requires that effective individualised support measures are provided in environments that 
maximize academic and social development, consistent with the goal of full inclusion. Persons 
with disabilities must be enabled to learn life and social development skills, to facilitate their 
full and equal participation in education and as members of the community.

As Spain has acceded to the Optional Protocol to the UNCRPD, individuals or groups of 
individuals subject to its jurisdiction who claim to be victims of a violation by that State Party 
of the provisions of the Convention may submit a communication to the UN Committee on the 
Rights of Persons with Disabilities. This possibility equally stands at the disposal of this 
petitioner, should it be relevant to her concerns regarding LOMLOE.

Finally, in relation to the alleged deficiencies in the process of adoption of the contested law, 
the country chapter for Spain of the 2020 Rule of Law Report3 stated that stakeholders are 
involved in the legislative procedure and the law foresees the obligation to conduct public 
consultations. The Report focuses on systemic issues related to four areas (national justice 

1 https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-
24-education.html
2 Council Decision of 26 November 2009 concerning the conclusion, by the European Community, of the United 
Nations Convention on the Rights of Persons with Disabilities, OJ L 23, 27.1.2010, p. 35–36.
3 SWD(2020) 308 final;
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020SC0308&from=EN

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-24-education.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-24-education.html
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020SC0308&from=EN
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systems, the anti-corruption frameworks, media pluralism and media freedom and other 
institutional issues related to checks and balances), rather than on individual cases or other areas 
as the one addressed in the petitioner’s complaint. 

Conclusion

While reaffirming its support for inclusive and balanced education systems, which take into 
account diverse groups of citizens and their particular needs, the Commission has not been 
able to identify any breach of EU law on the basis of which it could take action in the present 
case.


